


The Ohio State University 
LAW JOURNAL 


VOLUME 3 JUNE, 1937 NUMBER 3 








Legal*Aspects of the Ohio 
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In a previous article in this magazine an attempt was made 
to trace historically the development of the veto power of the 
governor in Ohio. A few of the legal questions arising out of 
the exercise of that power will be discussed here. 


I — Be PresENTED TO THE GOVERNOR 


The first sentence in Art. II, Sec. 16 in the Ohio Constitu- 
tion reads: “Every bill passed by the general assembly shall, 
before it becomes a law, be presented to the governor for his 
approval.” A similar provision is found in practically every 
other state constitution. 

It becomes necessary at times to fix the exact time or at 
least the exact day when such presentation takes place, since 
legal consequences are attendant thereon, for another sentence 
in that same paragraph reads: “If a bill shall not be returned 
by the governor within ten days( Sundays excepted) after be- 
ing presented to him it shall become a law in like manner as if 
he had signed it.” 

When then is a bill “presented to the governor”? This pro- 
vision has been held to be mandatory and since the constitution 
itself gives no answer it is left to judicial interpretation. “It 

* Professor Tuttle discussed the historical aspects of the “Executive Veto” 


in 2 Ohio St. L.J. 99. 
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might be merely exhibited to that officer” said the California 
supreme court “and even if it should be immediately there- 
after taken or withdrawn it might be contended that it had 
nevertheless been presented within the very letter of the con- 
stitution.” We would all agree with that court when it adds: 
“We would instinctively regard such a presentation as being 
fictitious — merely spurious.” Especially would such an inter- 
pretation be absurd in Ohio where the constitutional provision 
reads: “Presented to the governor for his approval.” 

The question usually arises where the bill has not been pre- 
sented to the governor in person but left in his office in his 
absence and the governor claims that he has the full time 
allowed by the constitution for his consideration after it has 
come to him in person. The Massachusetts court has consistently 
upheld this contention. In Dimich v. Barry (211 Mass. 166) 
that court said: “The act of the legislative body does not begin 
to run until the legislative act has come to him in fact and no 
constructive or implied action falling short of a physical putting 
before him suffices.” Several courts have cited the Massachu- 
setts court’s position with approval but more courts have fav- 
ored the opinion of the New Hampshire court in the Soldiers 
Voters Case (45 N.H. 611) which says: “When was this bill 
presented to the governor? If there can be no presentation 
of a bill until it is put into his own hands, then it was not pre- 
sented until Thursday, August 18th. But it would be absurd 
to hold that the officers of the senate and house of representa- 
tives are obliged to order to perform their duty to follow the 
governor wherever he may chance to go ** and present bills to 
him in person.” 

There are few clear cut decisions upon this question. Most 
of the opinions as Oliver P. Field has said (56 Am. Law Re- 
view 898), savor more of policy than of law. He suggests that 
it might be wise for constitution makers to put at rest the con- 
flict of opinion which exists upon this point. 

The most satisfactory decision is that of the Kentucky su- 
preme court in a fairly recent opinion (Cammack, Atty. Gen. v. 
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Harris, 234. Ky. 846). The facts of the case are interesting and 
show how this question often arises. The statutes of Kentucky 
provide that it shall be lawful to close all public offices on Sat- 
urday afternoons, but it was the practice of the governor to be 
in his office these afternoons. On Saturday, March 8th, 1930, 
the clerk of the House at 3 p. M. delivered to the office of the 
governor a bill, but found the office closed. Not obtaining ad- 
mission, he announced in a voice loud enough to have been heard 
within, that the clerk of the house of representatives was there 
and had with him House Bill No. 559 and desired to deliver 
it to the governor for his approval or disapproval. The gov- 
ernor was in his office until 2 o’clock when he told his staff that 
on account of the adjourning of the legislature and the conse- 
quent volume of business on Monday, he would suggest that 
the office be closed for the rest of the day. The governor left 
the office about 2:30 p. M. and went for a ride through the city. 
Monday, the roth, the bill was again presented to the office of 
the governor, but his secretary who was authorized to receive 
bills refused under instructions from the governor to accept 
the bill because of a notation on the bill that it had been pre- 
sented March 8th. On the i2th the bill was again presented 
and this time received by the governor. On March 20th the 
governor vetoed the bill. If there was a presentation on March 
8th the veto was void because of its being made more than ten 
days after presentation. The court upheld the veto on the 
ground that there was no presentation on March 8th, saying: 
“No method of presentation being given, it is for the courts to 
determine when the provision has been complied with. The 
court is not inclined to undertake the establishment of a fixed 
rule of procedure or to define the term, preferring rather to 
decide each case as it may arise according to the particular cir- 
cumstances. There being no indication that the governor or his 
authorized agents were evading presentation of the bill, due 
consideration to the usual manner of transacting business be- 
tween individuals with an honesty of purpose to cooperate 
harmoniously impels the court to the conclusion that the bill 
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was not presented to the governor on March 8th in a way in- 
tended by the constitution or in a manner sanctioned by ordi- 
nary business practice.” 

Sometimes the determination of the time of presentation 
is made a question of proof—of the admissibility of parol evi- 
dence to contradict an official record. It became such in an 
unusual! case in Ohio. Governor Pattison, elected in 1905, was 
desperately ill at the time of his inauguration and never func- 
tioned as governor thereafter. For a long time before his death 
he was practically unconscious. In the meantime bills were 
being passed by the general assembly and sent to the governor’s 
office where they were recorded in the “governor’s book” as 
having been presented to the governor. This book was pro- 
vided for by statute though there was nothing in the statute 
specifically requiring recording in this book the time or fact of 
presentation of bills to the governor. An attempt was made by 
parol evidence to contradict this record and to show that due 
to the well known physical condition of the governor no bill 
had or could have been presented to him for his approval. This 
evidence the Ohio supreme court (Wrade v. Richardson, 77 
Ohio St. 181) held was inadmissible. The court was careful 
to put its decision on this ground. “It may, however, be use- 
ful,” says Judge Shauck, “to add that the foregoing observa- 
tions are intended to be restricted to the requirements of the 
present case. We do not consider whether in the absence of the 
records in the office of the governor the fact of presentation to 
the governor should not be regarded as established by the legis- 
lative journals and the records of the secretary of state.” The 
Ohio supreme court seems to make the matter of the time and 
fact of presentation one entirely to be determined by official 
records and is not disturbed by the fact that it knew as everyone 
else knew that the mandatory provision of the constitution in 
regard to presentation of bills to the governor for his approval 
was in this instance being totally denied. 
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I] — Generat AssEMBLY BY ADJOURNMENT 
Prevents Irs RerurN 


In Art. II, Sec. 16 is another sentence, part of which has 
already been quoted, in regard to the veto power which needs 
interpretation. This sentence reads: “If a bill shall not be re- 
turned after being presented to him, it shall become a law in like 
manner as if he had signed it unless the general assembly by 
adjournment prevents its return, in which case it shall become 
a law unless within ten days after such adjournment it shall be 
filed by him with his objections in writing in the office of the 
secretary of state.” 

What is meant by the clause “unless the general assembly by 
adjournment prevents its return”? Does this mean final ad- 
journment only, or does it include a case where the general 
assembly has recessed or adjourned for a limited period of time, 
and during the recess, when the general assembly is not in active 
session the ten days allowed the governor for consideration has 
expired? Has the general assembly in this situation by its ad- 
journment prevented the return of the bill by the governor? 

The supreme court of Alabama in ex rel Crenshaw v. Joseph 
(175 Ala. 579) states that the authorities are unanimous in 
holding that the adjournment by the legislatures contemplated 
in a constitutional provision of the kind is a final adjournment. 
As is so often the case when a court talks about the authorities 
being unanimous, a little investigation would have shown that 
such was not the case. A few states follow an opinion to the 
contrary expressed in the leading case of In re Public Utility 
Board (83 N.J.L. 303). In spite of a statement, however, of 
the U. S. Supreme Court that the decisions among the state 
courts on this point are in great conflict there can be no doubt 
that the Tennessee decision represents the great weight of 
authority among the state courts. Said the Minnesota supreme 
court in State ex rel Putnam v. Holm (172 Minn. 162), “The 
New Jersey case is not now, nor was it at the time it was written, 
in accord with the prevailing rule. It did not mention the sev- 
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eral prior contrary decisions of the courts. The prevailing rule 
is that a temporary adjournment of the legislature or of a house 
in which a bill originated does not prevent the return of the 
bill.’ The Ohio supreme court has not decided the question 
for Ohio but there is an opinion of the attorney general given in 
1919 in response to an inquiry from Governor Cox. Said the 
attorney general, “The word adjournment as used in Sec. 16 
of Article II of the State Constitution means the final adjourn- 
ment of the general assembly. During a temporary adjourn- 
ment of both houses of the general assembly to a day beyond 
the time within which the Governor is required to return a bill 
which he does not approve, the governor in case he desires to 
exercise his veto power should return the bill with his objections 
in writing to the clerk of the house in which the bill originated 
within ten days (Sundays excepted) after it has been presented 
to him for approval. A return to the clerk during such adjourn- 
ment is a return to the house within the meaning of section 16 
of Article II.” 

The question would seem therefore to be settled were it not 
for an important recent decision of the U. S. supreme court 
involving a similar provision of the federal constitution. The 
case is that of Okonogan Indians v. U. 8. (279 U.S. 655) de- 
cided in 1929 and arose over the question whether an interim 
adjournment of congress at the end of the first session was an 
adjournment which made legal a pocket veto because of the 
fact that such an adjournment prevented the return of a bill 
by the president to the house of its origin. The court, holding 
that the interim adjournmnt had this effect stresses the fact that 
“this view is supported by the practical construction given to the 
constitutional provision by the president through a long course 
of years in which congress has acquiesced.” It also notes that 
congress has never enacted a statute authorizing an officer or 
agent of either house to receive bills returned by the president 
during this adjournment and there is no rule to that effect in 
either house. It also thinks important the provision that when 
the president has returned a bill to the house of its origin that 
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house sha!] enter its objections at large on the journal and pro- 
ceed to consider it. For these and other reasons ably presented 
by Justice Sanford the court comes to the conclusion that, “from 
a consideration of the entire clause we think the ‘House’ to 
which the bill is to be returned is the House in session. *** It 
follows in our opinion that under the constitutional mandate 
it is to be returned to the house when sitting in an organized 
capacity for the transaction of business *** and that no return 
can be made to the house when it is not in session as a collective 
body and its members are dispersed.” 

The reasoning leading to the conclusion that only a “final” 
adjournment prevents a return of a bill by the executive is found 
in the decision of the supreme court of Tennessee in the case 
of Johnson City v. Eastern Electric Co (133 Tenn. 632) which 
says, “if the return must be made to the House when a quorum 
of its membership is present, then the meaning of the phrase 
in the above section ‘unless the general assembly by its adjourn- 
ment prevents its return’ is that any adjournment which would 
result in the absence of a quorum would be such an adjourn- 
ment as would prevent the return of a bill and therefore it 
would result that the governor could not return a bill if the 
house in which it originated had adjourned for midday lunch- 
eon or had adjourned at night until the next morning.” This 
court analyzes the few cases holding the contrary view and finds 
that the “conflict is very slight if it may be said to exist.” It 
concludes: “There is no warrant in the constitution for the idea 
that a session of the general assembly ends with each temporary 
adjornment. If the intent of the framers of the constitution had 
been that a mere temporary adjournment of the house in which 
a bill originated could prevent its return by the governor within 
the time limited no reason can be imagined for their failure to 
express the idea in plain terms. The words ‘general assembly’ 
should have been omitted if such was the intent and the words 
‘the house in which the bill originated’ should have been sub- 
stituted in lieu.” The point made by the U. S. supreme court 
that no constitutional or statutory provision is made for agents 
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of either house receiving a bill returned by the president is 
answered by saying: “The house in which a bill originates is a 
parliamentary body and must so far as the manual possession 
of its journals, bills ** and the like be represented by agents. ** 
Although a house in which a bill originated might be an open 
session ** jt could only gain knowledge of the fact that the bill 
was returned by the governor through the manual act of some 
agent of the house. In other words, if the bill should be re- 
turned by the governor with his objection to the house in which 
it originated, while the house was in open session, the messenger 
from the governor would doubtless deliver manual possession 
of the bill to the clerk of the house, to the speaker of the house, 
or to some member of the committee on enrolled bills and by 
means of this individual agency so selected the house would 
gain intelligence of the fact that the bill had been returned. 
These considerations demonstrate that it could not have been 
the intent of the framers that the return of the bill could only 
be made while the house in which the bill originated was in 
open meeting with a quorum present. Nothing could be accom- 
plished by a return of this character which could not be equally 
well accomplished in any one of the other modes above indi- 
cated.” 

The Minneapolis supreme court in 1927 in State ex rel Put- 
nam Vv. Holm (172 Minn. 162) agrees with the Tennessee court 
in thinking that “there is no substantial reason for a bill being 
returned to the house while in actual session.” ** The presid- 
ing officer, secretary (or clerk) and members of either house 
are its authorized representatives. Each member is an agent 
of the particular house to the extent of being a proper person 
to whom the governor may make such a return.” 

In determining which view to follow the federal supreme 
court furnishes the proper test in saying “We think that under 
the constitutional provision the determinative question in ref- 
erence to an ‘adjournment’ of congress is not whether it is a 
final adjournment or an interim adjournment ** but whether 
it is one that ‘prevents’ the president from returning a bill to 
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the house in which it originated within the time allowed.” It 
also speaks of the decisions in state courts as not being helpful 
“due as they were in some part to differences in phraseology 
or their application to the procedure of the state legislature.” 

Following this method of approach it may not be difficult 
to reconcile the two views, for the fact situation in the federal 
and state cases is very different. The federal supreme court 
is talking about an adjournment at the end of the first session 
of congress, while in the state decisions the discussion is about 
an interim adjournment for a relatively brief period of time, 
during the regular session. In the federal legislative procedure 
there are two sessions of each congress corresponding to the two 
year term. The statutes at large classify the statutes passed as 
belonging to the first or second session. In a very real sense 
then the adjournment of the first session of congress has about 
it a sense of finality which does not exist in the brief interim 
adjournments of a state legislature. It would seem, therefore, 
entirely reasonable to say as does the federal supreme court 
that when congress adjourns its first session and its members all 
go home to return at a date permanently fixed by the constitu- 
tion unless congress “shall by law appoint a different day” it is 
such an adjournment as prevents the president making a return 
with his veto of a bill to the house of its origin. Would the 
court have said the same thing about an adjournment of con- 
gress from Friday morning until Monday morning if the ten 
days allowed the president had elapsed on Saturday? A literal 
interpretation of the constitution would compel the legislative 
body to remain in continuous active session for the executive 
need not wait for ten days to return the bill but may do so at 
any time after it has been presented to him and if the legislature 
should adjourn for a day or even for lunch as suggested by the 
Tennessee court, the executive might desire to return it at that 
time and claim that he was prevented from doing so because the 
legislative body was adjourned. This of course is not a reason- 
able interpretation but it does show that to prevent by adjourn- 
ment a return there must be a total impossibility of such return. 
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Another difference in the fact situation is seen in the state- 
ment of the federal supreme court that its view “is supported 
by the practical construction given to the constitutional provision 
by the president through a long course of years in which con- 
gress has acquiesced.” The practical construction given the 
similar provision in the Ohio Constitution by its governor has 
until this year been the opposite. 

Governor Cox in his inquiry to the attorney general in 1919 
referred to above makes this clear when he says, “with regard 
to certain bills filed with me for consideration on the 16th of 
April, I may desire to exercise the power of disapproval con- 
ferred on me by Sec. 16 of Art. II of the Constitution. If at all 
consistent with my proper course of procedure under the section 
referred to I want to make certain that the right of the general 
assembly to renew my action shall be preserved. As you know 
the legislature adjourned on April 17th and will not convene 
until the 5th of May next.” 

It was as stated above in answer to this inquiry that the 
attorney general ruled that an interim adjournment did not 
prevent a return of the bill to the legislature: 

A still more fundamental difference in the fact situation is 
seen in the difference between the federal attitude and the Ohio 
attitude toward the executive veto. 

It has been said that the wording of the Ohio and the fed- 
eral constitution about adjournment is identical. The results, 
however, are different. In the federal constitution the effect 
is to kill the bill unless signed by the president. In the Ohio 
constitution the effect is to make the bill a law unless vetoed 
by the governor. The difference may not be great but it does 
show a difference in attitude toward adjournment and veto. 
The federal constitution accepts the death of bills left in the 
hands of the executive at the time of adjournment. The Ohio 
constitution assumes no such result but rather the opposite and 
puts the burden on the governor. 

This reluctance to accept an absolute veto by the governor 
in Ohio is borne out by the history of the veto power. For over 
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a hundred years as pointed out before no veto power was pro- 
vided for. When first given it was with the proviso that in case 
it was exercised after adjournment it should be filed with his 
reasons with the secretary of state who should present it to the 
next session of the general assembly. When the present veto 
provision was adopted by the convention of 1912 it was to limit 
the veto power then existing, not to enlarge it. The provision 
about his veto, filed in the office of the secretary of state, being 
presented for approval to the next general assembly was omitted 
because it was felt that it had proved to be unworkable, and 
every reason given to show that it was unworkable was based 
upon the idea that in every case of such a “filing” there had been 
a final adjournment. In debating this provision in the conven- 
tion the following discussion took place: 


Mr. Woops: 

When the governor vetoes a bill after the general assembly ad- 
journs, what becomes of the bill? 
Mr. Dory: 

They have never found out what they do with it. The governor, 
I believe, sends it up to the next house or senate, as the case may be, 
in the next general assembly. 

Mr. Woops: 

Can they not act on it? 
Mr. Dory: 

You know as a lawyer that they cannot. You have to return it 
to the house in which it originated. When the legislature has adjourned 
and when it is sent back to the next general assembly in which it orig- 
inated it is out of existence. 


Again in discussing the proposed veto amendment: 


Mr. JoHNson: 

No, there is nothing arbitrary about the veto unless the general 
assembly should rush some bills through at the end of the session so that 
the governor could not report it before adjournment. ** What is an 
absolute veto? It is one that cannot be overcome. ‘The governor has 
no veto of that kind as proposed in the amendment. 

Mr. Doty: 


The general assembly adjourns today at noon sine die. ** The leg- 
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islature having adjourned sine die will have no chance to review the 
governor’s veto. 
Mr. JOHNSON: 

The legislature has the remedy in its hands of refusing to sign any 
laws during the last ten days of the session. 


When we realize that aside from the debate over the ques- 
tion whether there should be any executive veto at all, the main 
debate in the convention of 1912 was whether an absolute veto 
was inadvertently being given under a possible situation and 
that the only possible situation conjured up by Mr. Doty, who 
was raising the spectre of a possible absolute veto power was 
after a final adjournment, we realize that there could not pos- 
sibly have been any intent to confer such an absolute power of 
veto after a temporary adjournment when a date was fixed for 
reconvening within a short time. There is a vast difference be- 
tween this background and that seen in the federal constitutional 
convention of 1787 when the debate over the executive veto was 
whether it should be an absolute veto power or the one now 
provided for. 

For these important differences between the fact situation 
in Ohio and in the federal government it is not unreasonable 
to say of the federal decision as it says of the state decisions that 
“it is not very helpful in deciding the question” as it arises in 
this state and that when the question comes before the Ohio 
supreme court for settlement it will be justified in following 
the reasoning of the various state courts and the opinion of its 
attorney general. 

The above discussion has a very vital bearing upon the ques- 
tion of the legality of an important recent veto of the governor 
of Ohio and the conclusion if sound would mean that the veto 
was void. 

The special session of the general assembly of Ohio recessed 
January 28th, 1936, until February 25th. The sundries appro- 
priation bill was received by the governor January 28th. When 
the ten days allowed by the constitution for consideration was 
up, the general assembly was not in active session and the 
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members were dispersed. The governor, believing that under 
the circumstances he was prevented from returning the bill to 
the house of its origin filed the bill with his approval, but with 
various “items” vetoed, in the office of the secretary of state, 
thus preventing the items vetoed being repassed by the general 
assembly ; in effect amounting to an absolute veto. The validity 
of this veto will of course depend upon whether the reasoning 
of the federal supreme court or that of the state supreme court 
is followed. 

An additional argument could be made to justify this filing 
and that is that this bill was a bill approved and therefore had 
to be filed under the wording of Art. 16 that “if he approves 
he shall sign it and thereupon it shall become a law and be filed 
with the secretary of state.” Since the bill presented to the 
governor, it is argued, is one bill and cannot be divided and 
since the bill is generally approved, the approved bill must be 
filed and carries along with it the items vetoed. The wording of 
the constitution is unfortunate, but the meaning is clear. “Items 
so disapproved shall be void unless repassed in the manner 
herein prescribed for the repassing of a bill’ reads the provision. 
The above argument proves too much for it would render this 
provision inoperative since no item vetoes would ever have to 
be returned, being always parts of bills generally approved. 
The constitution does not make the filing essential to the going 
into effect of a bill approved but it does require that an oppor- 
tunity be given to reconsider vetoed items. It does not specify 
when an approved bill shall be filed or by whom. The constitu- 
tion moreover does not require that the bill must be returned 
but only that the “item or items so disapproved shall be void 
unless repassed in the manner prescribed for the repassage of a 
bill.” It would therefore be proper for the governor to return 
the bill with the items vetoed to the house of its origin, for 
action by that house on the items vetoed and after such action 
the bill approved could be filed in the office of the secretary of 
state, or it would be equally proper for the governor, by mes- 
sage, to inform the house of its origin of his action on the bill 
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and the items vetoed so that having the item vetoes officially 
before it, a repassing might be made “in the manner prescribed 
for the repassage of a bill.” Only in some such manner is it 
possible for the constitutional mandate making it necessary for 
an opportunity to repass vetoed items to be carried out. 

This argument would seem, therefore, to have no force and 
makes the question of the validity of the governor’s veto of the 
items in the sundries appropriation bill depend entirely upon 
whether the reasoning of the federal or state courts is followed. 
If the argument is sound that the reasoning of the state courts 
to the effect that adjournment means only final adjournment 
ought to be followed in Ohio, then the veto was void. 

While this is so it is also so that the supreme court of Ohio 
is very loath to disagree with a conclusion reached by the federal 
supreme court and might be inclined to follow it even though 
the important differences between the federal and Ohio situa- 
tion were recognized. 

Some significance also should be given to the fact that the 
governor’s veto under discussion was not protested but was by 
its silence accepted by the general assembly. It cannot be said 
therefore that the entire practice in Ohio has been to the con- 
trary. It is true that until this veto and its tacit acceptance the 
practice was to the contrary. It is believed no such veto was ever 
filed before and the accepted practice in Ohio is expressed in 
the refusal of Governor Cox under advice of his attorney gen- 
eral to so act. Since the federal supreme court gives consider- 
able weight to the accepted federal practice in the matter, the 
very fact that the veto was not protested has some bearing upon 
its validity, though a single veto not protested cannot be said 
to establish a practice especially when the previous established 
practice was to the contrary. 
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Il] — Ten Days Arrer ADJOURNMENT 


The clause in Art. XVI which reads “in which case it shall 
become a law unless within ten days after such adjournment it 
shall be filed by him with his objections in writing in the office 
of the secretary of state” will some day have to be given, by 
our supreme court, a definite meaning particularly that part 
which fixes “ten days after adjournment” as the limit of time 
for a veto. 

Ordinarily no question would arise for all such bills are 
usually presented to the governor at or immediately after the 
time of adjournment and the governor has the full ten days for 
consideration. Sometimes, however, this is not the case. Many 
bills are passed on the last day of the session. There may be 
delay on the part of the legislative officials in getting the bill 
presented to the governor. Does the governor have the full 
ten days after adjournment? Even more serious is the situation 
where the legislature by the device of stopping the clock pro- 
longs the session after the official time of adjournment. The 
journals of the two houses record the adjournment at a certain 
time on a certain day. As a matter of fact the legislature, the 
clock being stopped, remains in session hours and sometimes 
days after such official time of adjournment, continuing to pass 
bills and do other business. The time of presentation of a bill 
to the governor may under these circumstances be days after 
the official adjournment so if the governor must exercise his 
veto within ten days after such official adjournment he does not 
have anywhere near his ten days for consideration. As a matter 
of fact the legislature may remain in actual session ten days or 
more after official adjournment in which case if the ten-day 
clause is literally followed, the ten-day period is up before the 
governor even gets the bill and his veto power is completely 
denied. To give this interpretation to the clause would more- 
over, in effect, make another clause of the same article inopera- 
tive, viz., the clause which reads: “Every bill passed by the 
general assembly shall before it becomes a law be presented to 
the governor for his approval.” 
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Since the veto power is held to be a part of the legislative 
function it would follow that presentation to the governor for 
his approval is as necessary to the enactment of a law as is its 
passage by the legislature. It would seem therefore that a 
sensible construction would be one that would attempt to con- 
strue the article as a whole and to enforce all its provisions. 
This could be done by holding the clause “ten days after ad- 
journment” to be apposite to a situation where the bill being in 
the governor’s hands and under his examination, the general 
assembly adjourns. 

In this case he would have ten days after such adjournment. 
There is no apparent purpose for ever denying the governor 
ample time for consideration of a bill. Ample time in this 
article is defined to be ten days. The intent of the clause must 
therefore be to increase under some circumstances the time 
allowed for examination but never to decrease it. This interpre- 
tation is borne out by the structure of the veto paragraph. It 
reads “if a bill shall not be returned by the governor within ten 
days ** after being presented to him it shall become a law.” 
This, of course, has in mind a situation where the legislature 
is in session and then realizing that within this ten-day period 
the legislature might adjourn, it provides in the same sentence 
that in such a case “it shall become a law unless within ten days 
after such adjournment it shall be filed by him,” etc. 

This would seem to be a plausible interpretation and sen- 
sible in its results. There are, however, some defects in its 
reasoning. If this clause applies only to a situation where the 
bill is in the governor’s hands, while the legislature is in ses- 
sion, what about the situation where bills are passed, as so many 
are, on the last day of the session and the bills so passed are 
not presented to the governor until after adjournment? No 
provision is then made for the situation. It might be argued, 
however, that, since all bills before they become laws must be 
presented to the governor for his approval, these bills must be 
so presented, and though no specified time is fixed within which 
his approval or disapproval must be exercised, a reasonable 
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time must be allowed, and since the constitution fixes ten days 
as being a reasonable time in case the bill comes to him while 
the legislature is in session, a similar period by analogy should 
be allowed when the bill comes to him after the session is over. 
This kind of reasoning by analogy is used by many courts in 
interpreting the clause, “unless the congress (legislature) by 
their adjournment prevent its return in which case it shall not 
be a law.” Many courts as seen in the previous article have 
construed these clauses as still giving the executive the power 
to sign bills after such adjournment but only by analogy within 
the time provided for such signing while the legislature is in 
session. 

Satisfactory as this interpretation of the words “ten days 
after adjournment” would seem to be, it has not apparently 
received the approval of the few courts that have had occasion 
to discuss it nor does it seem to have been the idea of the mem- 
bers of the convention of 1912 who framed it. In the debate 
upon the veto proposal the question arose as to whether or not 
a power of absolute veto was being given the governor on bills 
coming to him after adjournment. Mr. Doty, a member of the 
convention, who had also been for several years clerk of the 
house of representatives and so familiar with the practice of 
stopping the clock and the passing of many bills at the last 
moment said, “The general assembly adjourns today at noon 
sine die. The governor has ten days from today at noon to 
approve or veto.” In spite of the fact that the convention was 
talking about bills that could not be presented to the governor 
until after adjournment no disapproval of the remarks of Mr. 
Doty was expressed. The ten-day period after adjournment 
seems to have been accepted by them as applying to all bills 
regardless of the time of presentation to the governor. 

The decided cases upon the question are few in number, but 
what there are seem to support this view. In Dow v. Biedelman 
(49 Ark. 325) that court says, “He (governor) is prevented 
by the adjournment from returning the bill, whether the bill is 
in his hands before it adjourns or reaches his hands afterwards.” 
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This case also holds that the veto must be exercised within the 
time fixed by the constitution, in this case it being twenty days 
after adjournment. In an annotation in 70 A.L.R. 1426 of the 
case of Prevestin v. Developing Co. (112 Conn. 129) we find 
this statement: “The time within which the governor of a state 
may, after the adjournment of the legislature, approve a bill 
passed by it cannot be extended by delay in presenting a bill 
to him.” 

The leading and really the only case directly in point is that 
of Capito v. Topping (65 W.Va. 587) decided in 1909. In 
this case the court is considering the validity of a veto by the 
governor filed within the period of five days after the actual 
date of final adjournment but one day more than five days after 
the date of the official adjournment as recorded in the legisla- 
tive journals. The constitution of West Virginia is the same as 
that of Ohio except five days is allowed after adjournment in- 
stead of ten. Holding this veto to be invalid as exceeding the 
time allowed by the constitution the court said: “The common 
practice of staying the hands of the clock to enable a legislature 
to effect an adjournment apparently within the time fixed by 
the constitution for the expiration of the term is dwelt upon in 
the argument as a serious trespass upon the rights of the execu- 
tive in respect to the time allowed him for examination and ac- 
tion upon bills undisposed of by him at the time of adjourn- 
ment; it being pointed out that he might be deprived of the 
entire period of five days. In point of fact no such serious cur- 
tailment of this period has ever occurred in this state. ** If it 
should, the resultant evil might be slight as compared with that 
of altering the probative force and character of legislative rec- 
ords. ** The constitution was adopted by the people with full 
knowledge of the existence of this rule of evidence and no pro- 
vision was inserted to protect the governor from its operation 
and effect.” 

When the question comes before the Ohio supreme court, as 
it surely will, the court might do one of four things. 

1. It might look back of the records of the legislative jour- 
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nals and admit parol evidence to determine the actual date of 
adjournment. This is just what the West Virginia supreme 
court refused to do and it is almost equally certain that the Ohio 
supreme court would make the same decision. As pointed out 
before, it was decided in Wrade v. Richardson (77 Ohio St. 
181) that parol evidence was inadmissible to refute the record 
in the governor’s office as to the time a bill was presented to 
the governor. And in State ex rel Herron v. Smith (44 Ohio 
St. 348) it was held that parol evidence could not be admitted 
to impeach the official record of the legislative journal that a 
bill had received a concurrence of the number of members re- 
quired (24) for its adoption. One wonders how far the courts 
are willing to carry this doctrine of the conclusiveness of legis- 
lative journal records. Suppose the clock is stopped and the 
legislature continues to pass bills. Criminal statutes are passed. 
In Ohio such laws do not go into effect upon passage but it is 
entirely possible to provide that they would. Would a man be 
found guilty of a crime which was no crime when the act was 
done under the conclusive presumption from the records that 
the law was in effect several days before it was really passed. 
There is an instance recorded in the English State Trials where 
the doctrine that an act of Parliament took effect from the be- 
ginning of the session was used to convict a man of capital 
offense though the act defining the crime was passed after the 
deed was done. Of course such a happening would be impos- 
sible in Ohio today. 

2. It might accept what has been outlined above as being a 
plausible interpretation with sensible results, viz., that the ten 
days’ limitation after adjournment only applies to a situation 
where the bill is in the hands of the governor while the legis- 
lature is in session and while in his hands and before the ten 
days allowed is up the legislature adjourns. This interpretation 
would allow the governor sometimes more than ten days for 
consideration but never less. 

3. It might follow the reasoning of the West Virginia 
court and enforce the provision literally believing, in case leg- 
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islative abuse made ineffective the veto power of the governor, 
the remedy was in the people and not in the courts. 

4. It might accept still another view. One expressed in an 
interesting case in Arkansas (Monroe v. Green, 71 Ark. 527). 
The Arkansas constitution allowed five days for consideration 
by the governor while the legislature was in session and twenty 
days after adjournment if by adjournment a return of the bill 
was presented. In this case the record showed that the legisla- 
ture adjourned April 29th. One hundred bills were left unen- 
grossed at the time of final adjournment. Not until May 23rd 
was the bill in proper form presented to the governor. The 
twenty-day period after adjournment was passed so the court 
held the time limit for a veto was passed but since the bill was 
not presented to the governor in time to give him at least the 
five days fixed by the constitution as a reasonable time for con- 
sideration, the other provision in the constitution about the 
necessity of bills “being presented to the governor” was not met 
and so the bill failed to become a law. There was a dissenting 
opinion which took the position that were the case de novo it 
should be held that in no case could a bill become a law unless 
the presentation was made before final adjournment. If this 
theory of interpretation of the case should be followed the 
provision in the Ohio constitution would require the veto to be 
filed within ten days after adjournment but would also require 
the bill to be in the hands of the governor for his consideration 
a reasonable time before the ten days is up. If the reasoning 
of the Arkansas court is followed that the time fixed in the 
constitution’ for consideration when the bill is before the gov- 
ernor while the legislature is in session is the conclusive test of 
what is a reasonable time, then the bill must in Ohio be before 
the governor ten days, which would mean that no bills could 
be presented to him after final adjournment, which of course 
would make impossible any passing of bills in the interim be- 
tween official and actual times of adjournment under the device 
of “stopping the clock.” 

Should it be objected that this interpretation would result 
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in many bills which had passed both houses, oftentimes import- 
ant bills like the appropriation bills, failing to become laws it 
could be answered in the language of the supreme court of Con- 
necticut cited above (112 Conn. 129). “If in addition legisla- 
tive practices may have crept in as the attorney general asserts 
making approval difficult or impractical these may not be used 
as excuses for their perpetuation but should be corrected to the 
end that the constitutional provisions should be carried out.” 
The discussion above about the meaning of the words “ten days 
after such adjournment” has a very definite bearing upon the 
question of the validity of another of the governor’s recent 
vetoes. This veto was that of certain items in the general ap- 
propriation bill (H.B. 531) for the biennium ending Decem- 
ber 31, 1936. 

The general assembly officially adjourned May 23rd, 1935, 
and the journals of both houses record this as the date of ad- 
journment. As a matter of fact by the device of stopping the 
clock on that day the general assembly remained in session 
until June 4th. The extent of business done after May 23rd is 
seen in the fact that the senate journal for May 23rd extends 
from page 765 to page 895. Among the bills passed during 
this period was the important general appropriation bill. The 
record shows that it was passed May 23rd, that being the official 
day of adjournment. It was in fact passed June 4th and was not 
presented to the governor until some time later. The governor, 
convinced that under the constitution he had ten days for con- 
sideration after presentation, took the full ten days and filed 
his approval of the bill with many important items vetoed on 
June 18th. This was within ten days after presentation but 
more than three weeks after the official date of adjournment. 
Did this veto meet the requirement of Art. II, Sec. 16, which 
reads “in which case it shall become a law unless within ten 
days after such adjournment it shall be filed by him with his 
objections in writing in the office of the secretary of state”? 

The answer to this question will depend of course upon 
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which one or ones of the four possible interpretations suggested 
above is followed. 

It might follow the first interpretation and, ignoring the 
official record, find out for itself by other evidence what the 
real date of adjournment was. This is exactly what the West 
Virginia supreme court in the case discussed above refused to 
do and it is not likely that the Ohio supreme court would do so 
either. The holdings so far are against it but it may become 
necessary some time for the court to modify these holdings. At 
the present time this very question is in the courts. A special 
session of the general assembly recessed July 22nd, 1936, for a 
technical five-minute recess and stopped the clock. Under a 
gentleman’s agreement, however, members decided not to re- 
turn until called by the presiding officers. The general assembly 
did not meet until December 8th and when they did meet on 
that date the official record showed it was still July 22nd. They 
could at that time have adopted a motion to adjourn to Decem- 
ber 8th, but this would have prevented the members from re- 
ceiving weekly mileage allowances from and to their homes. 
Instead the record was made to show that they met and ad- 
journed twice a week during one hundred and forty days of 
actual recess and for the coming to and going from these myth- 
ical sessions the members claimed mileage allowances. They 
felt, it must be said, some moral justification for this claim, since 
the many extra sessions had kept them in Columbus such a 
length of time that the salary allowed was not sufficient to meet 
their expenses. The members of the general assembly in thus 
fixing the journal records were of course relying upon the re- 
peated holding of our supreme court that such record cannot 
be contradicted by other evidence. However the attorney gen- 
eral wrote to the state auditor the following, “Although it is 
not ordinarily the duty of the auditor to look behind the house 
and senate journals in matters of this nature the instant case 
appears to me to be such a flagrant attempt to unlawfully with- 
draw from the treasury $21,000 of the taxpayers’ money, it is 
my advice to you that you are perfectly justified and it is your 
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duty to refuse to pay such alleged mileage unless and until you 
are ordered to do so by a court of competent jurisdiction.” 

Experience in some other fields may point the way if it 
seems desirable to modify this doctrine. For a long time the 
conclusiveness of a sheriff’s return was accepted and in some 
states is still followed but as Mr. Sunderland says in 30 Colum- 
bia Law Review 298, “It thus appears that the common law 
rule is fast disappearing from our jurisprudence and that the 
courts have been much more effective reformers than the legis- 
latures.” It is interesting to note that at the time of writing 
this article by Mr. Sutherland (1916) West Virginia, which in 
the case discussed above so strongly refused to question the con- 
clusiveness of a legislative journal record as to the date of 
adjournment, was one of the few remaining states which held 
to the doctrine that the “return of the sheriff cannot be con- 
tradicted under any circumstances.” (Talbot v. Oil Co., 60 
W. Va. 423). Ohio, on the other hand, has held (Grody v. 
Gosline and Barbour 48 Ohio St. 665) the other way. 

The statutory experience in Ohio also shows a tendency to- 
ward this realistic approach. Ohio G.C. 11656 which, until 
1927, read “Such lands and tenements within this county where 
the judgment is rendered shall be bound for its satisfaction from 
the first day of the term at which it is rendered **”, has been 
amended (112 Ohio St. 199) to read “shall be bound for its 
satisfaction from the day on which such judgment is rendered.” 

Even, however, if our supreme court should reverse itself 
and follow the first interpretation suggested it would not help 
settle the question under discussion since the governor’s veto 
was more than ten days after the date even of actual adjourn- 
ment. 

It might follow the second interpretation suggested and if 
it did it would of course uphold the veto. 

If it should agree with the West Virginia court and accept 
the third interpretation, it would of necessity hold that the 
veto was void. 

If it should follow the reasoning of the Arkansas Court (71 
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Ark. 527) it would hold that not only was the veto void but 
that the entire appropriation bill was void as well since the 
requirement in the constitution that all bills “must be presented 
to the governor for his approval” was not complied with. 

As said above, in spite of the authority to the contrary, it is 
believed that the second interpretation suggested is the most 
sensible one and should be adopted by our supreme court. If 
it is not and the words of the constitution are literally followed 
as the third interpretation suggests, then it is believed that the 
fourth interpretation should of necessity be followed also. 

If this reasoning is sound then the court should hold either 
that the veto was valid or, if not, that the entire appropriation 
bill was void. 


ITEM VETOES 


One other provision in Art. II needs brief mention and that 
is the one which reads: “The governor may disapprove any 
item or items in any bill making an appropriation of money and 
the item or items so disapproved shall be void unless repassed 
in the manner herein prescribed for the repassage of a bill.” 

In argument before the supreme court in the case of State 
ex rel v. Cont. Bd. (130 Ohio St. 127) it was urged that an ap- 
propriation in a bill of a bulk sum to such a large purpose as 
“personal services” did not make it possible for the governor 
to exercise his power to veto items. This was said in justification 
of the governor’s veto of other items with the expectation that 
the controlling board would transfer funds from “personal ser- 
vice” to the items vetoed, in this way compelling a reduction in 
the amount appropriated to personal services. In no other way 
it was argued could the governor really be given the constitu- 
tional power to veto items. In deciding as the court did in this 
case that the controlling board had no power to make such a 
transfer since it would in effect be overruling the veto of the 
governor and exercising the power of appropriation itself, the 
court seemed to give no heed to the argument of counsel men- 
tioned above and did not even mention it in its opinion. 
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The supreme court of Pennsylvania did hold, in Common- 
wealth v. Barnett (199 Pa. 161), that under a constitutional 
provision of this kind the governor could reduce the amount 
appropriated in an item as well as veto it altogether. Said the 
court, “If the legislature by putting purpose, subject, and 
amount inseparably together and calling it an item, can coerce 
the governor to approve the whole or none, then the old evil is 
revived which this section was meant to destroy. ** He was 
entitled to approve of the object and disapprove as to the 
amount.” This seems to be the only case supporting such an 
interpretation of the item veto provision. The general view was 
expressed by the supreme court of Montana where in 1923, 
in the “veto case” (69 Mont. 325), it said, “The supreme court 
of a number of states which have constitutional provisions sim- 
ilar or somewhat similar to our own have had occasion to pass 
upon the subject directly or indirectly. Not one save Pennsyl- 
vania has affirmed the right of a governor to scale an item in 
an appropriation bill. ** Since the decision in Com. v. Barnett, 
it has been commented on by many courts. The conclusion 
reached by the majority in that court has not been followed 
by any court.” The Montana court suggests that in case the leg- 
islature passes an omnibus bill without proper itemization the 
remedy is for the governor to veto the whole bill and call the 
legislature back in special session to pass the bill in a proper 
form. 

Other questions have arisen in regard to the constitutional 
veto power. Is it a purely legislative power and as such must be 
exercised while the legislature is in session? Is the power of 
veto to be construed liberally as an affirmative power or con- 
strued as a negative power and as such confined in its operation 
strictly to the letter of the grant? These and other questions 
have been discussed and show how difficult it is to encompass 
an idea within the limit of words. The language of Art. II, 
Sec. 16 seems simple and easily understood and yet as seen above 
every sentence and almost every word has proved to be capable 
of contrary interpretations. 











Some Common Misconceptions 


About the Profits Tax 


Rosert M. WeEston* 


Over a year has passed since President Roosevelt first “in- 
vited the attention of Congress” to the plan of taxing corpora- 
tions on undistributed profits, in lieu of conventional corporate 
taxes.” The business community, it will be remembered, reacted 
to the plan by violent and unanimous protest,’ subsequently 
echoed on the senate floor; and as a result, a “compromise” 
Revenue Act was evolved,’ which, it seems, will be continued 
without change for another year.” 

Several lawyers, accountants, and other “tax experts” have 
examined and explained the provisions of law implementing the 
profits tax in the 1936 Act.’ The majority of these commen- 
tators have found hardships and inequities to taxpayers in spe- 


* LL.B., Ohio State University, Member of New York Bar. 

' The term “profits tax” will be used hereafter as a convenient expression 
meaning “the graduated tax on undistributed net income of corporations.” 
The term “effective” profits tax hereafter used means a profits tax with rates 
steeply graduated, leaving corporations no alternative to distribution. 

? Including the normal or “flat” rate on corporate income, and the capital 
stock-excess profits tax. 

* As recorded at the Hearings on the proposed tax bill before House and 
Senate Committees (Hearings before Committee on Ways and Means, Hear- 
ings before Committee on Finance, on H.R. 12395; Gov’t Printing Office, 
1936); and in periodicals, speeches, etc., March 30-June 30, 1936, sum- 
marized in 14-5 Tax Mag. 299 (May, 1936) and monthly issues thereafter. 
Some protest was undoubtedly due to @ priori distrust of the Administration, 
of novel ideas generally, and of novel tax measures particularly. 

* See Congressional Record beginning with the issue of June 5, 1936, at 
p- 9179, et seg., Senator Walsh and others. 

° The Revenue Act of 1936, P.L. No. 740, 74th Congress, 2nd Session 
(June 22, 1936); hereafter called the “1936 Act.” 

® According to three Government press releases, summarized in New York 
Herald-Tribune editorial, May 5, 1937. 

7 Section 14, entitled “Surtax on Undistributed Profits.” Among others, 
see Hendricks The Surtax on Undistributed Profits of Corporations, 46 Yale 
L.J. 19, at 49; Cochran, Scientific Tax Reduction (Funk & Wagnalls, 1937), 
p. 187; Paul, Studies in Federal Taxation (Callaghan, 1937), p. 76; Mont- 
gomery, Federal Income Tax Handbook, 1936-37 (Ronald Press, 1937), 
preface, p. V, also p. 701, et seg. 
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cific situations, and have thus concluded against the “principle” 
or “policy” of profits taxation in general. The Treasury De- 
partment, on the other hand, has been content to rest its case for 
the profits tax chiefly on the basis that it would eliminate three 
minor® hardships and inequities in the conventional tax system. 
Less casual study shows that imposition of an effective profits 
tax would have important and far-reaching results not only in 
shifting tax burdens, but in influencing matters of general econ- 
omy, social and political policy, and corporate practice. These 
matters have been touched on,’ but not thoroughly explored. 
It would seem that the Treasury Department, in the first 
instance, should have taken the laboring oar, in stating the 
principles and policies involved in profits taxation, and the 
objectives sought, especially if, as seems probable, new plans 
for profits taxation will be advocated for 1938."° In the absence 
of such statements, the present negative public reaction based 
partly on misconception of the issues, is to be expected. 
1. Defining the profits tax idea. 

Montgomery” and other authorities’* do not dispel a cur- 


* It is intended to suggest that, in comparison with the sweeping nature 
of the change proposed, and in view of the importance of the income tax in 
shaping corporate policy, the matters cited for correction (see President’s 
Message, reprinted in H.R. Report No. 2475, 74th Cong., 2nd Session) were 
of minor importance. 

* E.g., a hint from the President in a speech at Boston, October 21, 1936: 
“We have made it harder for big corporations to retain the huge undistributed 
profits with which they gobble up small business.” (N. Y. Times, Oct. 22, 
1936, p. 14). The most discerning comments to date are by Prof. Benj. 
Graham, op. cit., infra, note 20; Prof. Donald W. Gilbert, Should the Undis- 
tributed Profits Tax Be Repealed?, 14-12 Tax Mag., p. 710 (Dec., 1936). 

° Cf. Arthur H. Kent, Ass’t Gen. Counsel, Treas. Dept., 15-4 Tax Mag. 
204 (April 1937), at p. 246, mentioning the “reduction and perhaps ultimate 
removal of the present ormal tax on corporations.” 

* Robert A. Montgomery, Federal Income Tax Handbook, 1936-1937 
(Ronald Press, 1936), p. 703; “As (sic) one of the so-called social objectives 
of the new tax provisions, according to the President, was the forcing of 
corporate surpluses into the hands of the stockholders.” The meaning of this 
sentence is not clear; it is taken that Montgomery speaks of pre-existing sur- 
pluses. It is noted that neither the President nor any other proponent of the 
tax disclosed any social objectives therefor; particularly, any objective con- 
nected with the shift of corporate surplus. 

12 E.g., Godfrey N. Nelson, The Taxation of Corporate Surplus, Vol. 
15-1, Tax Mag. p. 15 (January 1937); also comment in tax column of the 
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rent notion that the profits tax in some way affects existing 
corporate surplus. This idea commonly inheres in newspaper 
characterization of the tax as a “surplus tax,” or a “tax on sav- 
ings,” and in statements that the tax effects a “redistribution of 
wealth””® the government, in drafting specific legislation, 
sought to create a directly contrary impression, that the tax is 
laid “on the net income of corporations” (this being the pro- 
fessed subject of the tax) “in an amount measured by the un- 
distributed net income.”"* There is, apparently, confusion as to 
» app yy 
the incidence of the profits tax—the “levy effected thereby— 
from the economic viewpoint. 

Under a profits tax two factors must be present before the 
corporation is personally liable for tax. The first may be con- 
sidered a “condition precedent.” The corporation must have 
“realized””’ net income. Where there is no corporate income, 
or where there is a loss, there is no liability tax. It is immedi- 
ately clear that the tax does not fall on corporate surplus, or 
other capital, from the economic point of view."® It may be dis- 
tinguished, in this respect, from various levies at flat rates ad 
valorem against corporations, such as “excises” on capital stock,"’ 
and “franchise” taxes measured by capital stock,’* where mere 
ownership of capital gives rise to tax. 

The second factor in the profits tax may be considered in the 
New York Times (Business and Finance section) Sunday, April 12, 1936: 
“In effect, the levy on undistributed corporate earnings seeks to impose a tax 
upon the equity of the shareholders * * * .” 

*’ Montgomery, of. cit., supra, note 11. 

™ Regulatjons 94, Art. 14-1, construing section 14 of the 1936 Act. 

™® See Roswell Magill, Taxable Income (Ronald Press, 1936), ch. 1. It 
is meant to emphasize that the profits tax does not necessarily involve a change 
in the legal concepts of the nature of taxable income. 

*® Nor as a matter of strict accounting, since current income goes first to 
profit-and-loss, and to surplus at the end of the current period, which presum- 
ably coincides with the income tax year. 

17 F.g., The Federal capital stock tax imposed under the 1916 Act, Title 
IV; and subsequent Acts through 1926. Montgomery, by a process of circular 
reasoning, has found that this “amounts to an additional income tax,’ because 
past earnings often determine present fair value of the corporate property.” 
**1923 Income Tax Procedure,” p. 1468. 


18 E.g., McKinney’s N. Y. Tax Law, Section g A, tax on real estate hold- 
ing companies. 
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nature of a “condition subsequent.” The tax arises only if the 
corporation does not distribute its net income during the tax 
period in which it was “realized.”** Distributions, of course, 
need not be made in cash; it is only essential that they be tax- 
able to the stockholders.” The rate of tax depends on the 
amount withheld, thus providing a real incentive to distribute; 
and the profits tax should be clearly distinguished from taxes 
graduated on the basis of amount of net income, for one reason 
or another.”’ Thus, net income, and non-distribution of such 
income must occur before there is tax liability on any specific 
corporation. The economic incidence, or levy, of the tax is on 
the subject “net income not distributed” (withholdings). 

This fact appearing, it is certain that the tax is not, by legal 
or economic definition, an income tax;** equally, however, it is 
not a tax on prior accumulations (capital). The correct concept 
is of a tax on a particular use of income, for income used by 
corporations for reinvestment (expansion of corporate capital ) 
is to be taxed. Since no precedents for such a tax exist, the legal 
definition of the tax is doubtful; it would seem to be an excise 


™ Another unit of time may be substituted for the income tax year; e.g., 
period between due-dates of corporate tax returns. 

In dealing with this point, an incidental misconception is noted. This 
concerns the failure to distinguish between (a) allowable deductions in com- 
puting corporate net income, and (b) distributions; illustrated in the Cleve- 
land Trust Co. Business Bulletin, September 15, 1936, which gives the im- 
pression that amounts paid out for operating expenses of the corporation are 
considered “distributions.”” ‘Thus, a corporation which spends all its earnings 
for research and advertising escapes the profit tax, not because of distributions 
(factor two) but because of lack of net income (factor one). 

2° Various methods of withholding cash, while passing on tax, are open; 
this, of course, is the first method of escaping “harmful” economic effects of 
the profits tax. See Graham, The Undistributed Surplus Tax and the Investor, 
46 Yale L.J. 1, at p. 5, e¢ seg. 

71 Thus, from graduated “normal” tax on corporations (favoring smaller 
corporations), and from graduated individual taxes, where income measures 
ability to pay. 

*2 Definitions traditionally concern concepts of receipt, accrual, and reduc- 
tion to possession, and the element of use to which income is put plays no part. 
Moulton, The Formation of Capital (Brookings, 1935), Ch. Il; Beale, Stock- 
holders and the Federal Income Tax, 37 Harvard L. R. 1 (1923); 1 Paul & 
Mertens Law of Federal Income Taxation, Ch. V. Magill, Taxable Income 
(Ronald Press, 1936), p. 17, p. 191, ef seg. 
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within Article I, Section 8, of the Constitution, although the 
Supreme Court might hold it a burden on property, thus a 
direct tax unapportioned. 

2. The Profits Tax and the Corporate Entity. 

It is clear that corporations will assume a new status under 
an effective profits tax; the exact nature of the change is com- 
monly misdefined. Thus, a common “newspaper” attitude has 
been expressed as follows: 

At least by indirection this sort of tax amounts to a disregard of 
the doctrine of corporate entity, which holds that a corporation is a 
separate and distinctly (sic) legal entity from that of its owners, the 
stockholders. In effect such a levy would tax stockholders as co-partners 
are now taxed.”* 

Other commentators create an impression that the profits 
tax springs from certain Civil War income tax legislation,* 
under which the gains and profits of “all companies, whether 
incorporated or partnership,” were included in computing the 
taxable income “of any person entitled to the same, whether 
divided or otherwise.” 

Since the profits tax is levied against the corporation, it is 
evident that no disregard of the corporate entity is involved. 
Whether or not the taxation of stockholders on their pro rata 
share of corporate income would better tax equities, the method 
is today impracticable,” and probably would be held unconstitu- 
tional.** On the other hand, it is equally clear that the corpo- 
rate entity is not to be given the conventional income tax status, 

8 Godfrey N. Nelson, in the New York Times, Sunday, April 12, 1936. 

*4 Graham, op. cit., supra, note 20; 14-4 Tax Mag. p. 235; Note, The 
Corporate Undistributed Profits Tax, 36 Columbia L. R., p. 1321. 

2° Sec. 117, Act of June 30, 1864, set out in Collector v. Hubbard, 79 
U.S. 1, at p. 2 (1870). 

26 A. A. Ballantine, Corporate Personality in Income Taxation, 34 Harv. 
L. R. 573 (1921): “Corporations (have) become so numerous and their 
stock so widely diffused in ownership and so frequently transferred that the 
carrying out of such a plan as to all classes of corporations would involve for- 
bidding practical difficulties.” The same conclusion was reached by a Commit- 
tee on Simplification of the Federal Income Tax (Proceedings of the National 
Tax Association, 1927, pp. 108-167). 

°7 Bisner v. Macomber, 252 U.S. 189 (1920); see T. R. Powell, Income 
from Corporate Dividends, 35 Harv. L. R. 363 (1922). 
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under an effective profits tax. The theory of the former method 
has been to treat corporations as entities collecting and owning 
income, just as individuals. Thus, under the Revenue Act of 
1913 (unchanged in theory by later Act): 

* * * the normal tax hereinbefore imposed upon individuals likewise 


shall be levied, assessed, and paid annually upon the entire net income 


arising or accruing * * * to every corporation * * * ,*° 


This method of taxation would seem adequate to exact a 
flat contribution from all business income toward government 
support. It breaks down, however, as it conflicts with the funda- 
mental principle of the income tax: to tax each individual ac- 
cording to the amount of his income, which measures his ability 
to pay. Obviously, the principle cannot be applied to the corpo- 
ration as an income-collecting entity, for in each corporation 
there are several stockholders, with diverse interests in the 
corporate income, and diverse abilities to pay. It has, therefore, 
been necessary to continue taxing corporations at flat*’ rates on 
their income, while exempting stockholders from the normal or 
flat tax on dividends (income already taxed to the corpora- 
tion).*° 

The fundamental conflict between a flat rate of tax on cor- 
porate income, and a graduated rate of tax on individual income 
becomes important, as a practical matter, as large amounts of 
corporate income never become subject to the individual sur- 
tax,’ and as surtax rates become so high, that the factor of indi- 

78 Ch. 16, 38 Stat. 114, at 172. 

*° Recent slight graduations in rates on corporations are for the purpose cf 
favoring small corporations and are immaterial to the matter under discussion. 

8° Montgomery, 1923 [ncome Tax Procedure (Ronald Press, 1923), says, 
p- 701: “The fundamental fact (is) that the income tax is primarily a per- 
sonal tax; the rate imposed upon the net earnings of corporations being, in 
fact although not in form, a device primarily designed for collecting part of 
individual shareholder’s tax at the time the corporation earns the money rather 
than when it distributes it in dividends.” 

31 Berle and Means, The Modern Corporation and Private Property 
(Macmillan, 1933), Appendix B, p. 360, show billions of dollars withheld 
from distribution in each year from 1922-1928 which, for the most part, never 
became subject to surtax except through the more or less adequate capital 


gains or loss provisions when stock is sold. Leven, Moulton, and Warburton, 
America’s Capacity to Consume (Review of Reviews Ed., 1934), compute on 
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vidual tax liabilities enters into decisions by corporate managers 
on the question of dividends.** Thus the tax problem is one of 
forcing current corporate income into the hands of individuals; 
and the profits tax is a method of accomplishing this result, 
rather than a method of taxing income. The viewpoint on the 
corporate entity takes a consequent shift; the corporation is no 
longer considered the ultimate owner of its income, like indi- 
viduals, but is regarded as a distributor of income—a conduit of 
current business income to individuals, and non-taxable so long 
as it accepts this status by distributing its income. 

The above analysis indicates the answer to several miscon- 
ceptions about the effect of the profits tax in adjusting the total 
tax load borne by business income. First, it is commonly 
thought that under an effective profits tax, stockholders as a 
class (vigorous entrepreneurs, willing to risk capital to develop 
productive capacity) will be discriminated against in favor of 
the pure rentier class (non-producers, often characterized as 
“parasitical”), with investments in interest bearing obliga- 
tions.’ The profits tax will, of course, do nothing of the sort. 
The gross income of the rentier class has always been entirely 
subject to the recurring levies of the individual income tax,” 
a slightly different basis, for the years 1909-1930, and show that the aggregate 
holdings have increased materially, which is of prime importance to the indi- 
vidual surtax system. (0p. cit., pp. 109, et seg.). The Treasury estimated 
that, without a profits tax, four and one-half billions would be withheld, thus 
not subjected to surtax, in 1936. President’s Message, cit. supra, note 8. 

*? President’s Message, cit. supra, note 8, as amplified by government 
testimony in the Hearings before the Committee on Ways and Means 1n 
H.R. 12395 ,(Gov’t. Printing Office, 1936), Graham, of. cit., supra, note 
20, at p. 2. The author of a note, The Corporate Undistributed Profits Tax, 
36 Columbia L. R. p. 1321, minimizes this factor in such decisions, p. 1323; 
at all events, it is immaterial to the fact of loss of revenues from the individual 
surtax, as corporations “save”? income which does not ever necessarily appear 
in individual returns. 

*8 Dorothy Thompson, “On the Record,” New York Herald-Tribune, 
May 7, 1937. 

*4 F.g., 1936 Act, Sec. 22(a); except in so far as invested in tax-exempts. 
The thought that a profits tax will drive capital into tax-exempts (Finance 
Committee Hearings, p. 56) implicitly admits that stockholders avoid sur- 
taxes under conventional corporate taxes. If a cure is needed, it should 5e 
found in removal of a// exemptions. The psychological problem is well put by 
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while the gross income beneficially owned by stockholders has, 
in the manner above indicated, partially escaped the surtax. 
Second, it is thought that the profits tax will discriminate 
against income from capital, as distinguished from income from 
labor; in every-day journalese, “soak-the-rich.””” Not so; if 
the profits tax causes distributions, gross income from stock- 
holdings and gross income from wages and salaries will become 
subject to the same provisions of the individual income tax law. 
Since the profits tax is designed to coerce distribution of income, 
rather than to tax income, and since amounts of profits tax pay- 
able by any corporation are within the control of the managers 
(thus, ultimately, the stockholders),** no reason is seen for the 
suggestion that stockholders should be exempted from tax on 
income which has, in a prior year, borne a profits tax. 

Erroneous conclusions as to the tax equities involved in a 
profits tax thus usually arise from a misunderstanding as to the 
nature of the tax, and the nature of the tax problem sought to 
be solved. Misunderstandings as to the effect of a profits tax on 
corporate economy are of much greater importance. 

3. Economic and Social Implications of the Profits Tax. 

The gist of the most common, and perhaps the most im- 
portant, conclusion against the profits tax is contained in a recent 
newspaper column:* 

Paul: “Some taxpayers have reached the point of believing that tax avoidance 
is one of their inherent rights.” Studies in Federal Taxation (Callaghan, 
1937), p. 76. 

*° Montgomery, op. cit., supra, note 7, p. 701: “(the profits tax was) 
obviously advocated as a ‘soak the rich’ measure * * * .” It should be added 
that when a profits tax is imposed in addition to conventional corporate taxes, 
the stockholding class is taxed disproportionately. 

86 Except in certain specific cases, e.g., where outstanding contracts 
prohibit dividend payments, which can usually be avoided by the device of 
stock dividends, and which, in any event, are cared for by specific exemptions. 

*7 Dorothy Thompson, “On the Record,” New York Herald-Tribune, 
May 7, 1937. It is interesting to note that statements against the profits tax, 
because it encourages monopoly, often emanate from sources which have not 
heretofore indicated much interest in that problem, e.g., Nat. Chamber of 
Commerce; Investment Bankers’ Assn.; Nat. Assn. of Manufacturers (see 
testimony at Hearings, cit supra, note 3); Herbert Hoover (cit. infra, 


note $3). 
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The measure discriminates against enterprises which are new or 
financially weak in favor of those which are intrenched with ample 
surplus funds and available sources of capital * * * new and unsea- 
soned enterprises, could not accumulate sufficient earnings to attain an 
adequate capital position. The usual method of developing small enter- 
prises through the plowing in of earnings would be crippled. 


Thus, it is commonly held, with little refutation, that an 
effective profits tax would operate to the economic disadvantage 
of small and medium-sized corporations, in comparison to its 
effect on their larger competitors; that new enterprises neces- 
sarily grow by “plowing back” profits, thus the tax would 
stratify corporations at their present size.** The basic concept 
which motivates such conclusions is well put by Dewing:*° 


It is illuminating to look at the life history of a corporate enterprise 
as consisting of three great periods * * * . There is a period of youth 
in the history of every corporation; there is a period of maturity; and 
there is a period of old age and decay. * * * Much if not all of the 
capital required for this growth must be extracted from the business 
itself, namely, from the reinvestment of earnings. 


This concept of the growth of small, new corporations, use- 
ful under conditions of free competition in business, where the 
older, larger units gradually pass the point of maximum efh- 
ciency, does not accord with the realities of today. Conditions 
of virtual monopoly now exist in most fields of enterprise; con- 
sequently, small corporations, by and large, cannot grow in any 
event. Proponents of a profits tax can perhaps conclude, with 
cause, that the present essential problem is to prevent further 
expansion of large corporations, for it is the large corporations 
which today are rapidly expanding, and this at the expense of 

°° Cf. Minority Report of the Ways and Means Committee, Rep. No. 
2475, 74th Cong., 2nd Session: “This penalty on earnings ‘plowed back’ into 
the business will tend to stifle the growth of small corporations and will repress 
the development of new enterprises, since they have virtually no other means 
of obtaining new funds. By ‘freezing’ small corporations at their present size, 
and by discouraging new competition, the tax will be conducive to monopoly.” 


°° The Financial Policy of Corporations (Ronald Press, 1920), Vol. IV, 
p. 168. 
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the gross wealth left to all other smaller enterprises in the same 
fields.*° 

The grouping should be emphasized. On the one hand 
there are the 200-300 largest corporations, marked by wide 
diffusion of security ownership, and control vested in a small 
number of individuals whose beneficial interests in the corpora- 
tion are, proportionately, small.** These dominant corporations 
have tended to acquire more and more economic power, in one 
or more related fields of enterprise. On the other hand there 
are the vast numerical majority of corporations, limited to a 
steadily diminishing field, and at present dividing the smaller 
portion of the total business income.“ On the realities, it would 
seem that if the profits tax actually operated to stop all corpo- 
rate growth, the problem of the maintenance of competitive 
conditions would not be enhanced. 

But on the contrary, it would seem that under an effective 
profits tax, the existing tendency toward centralization of power 
in the larger corporations will to some extent be counteracted 
since in general, large corporations will be more hampered in 
efforts to expand capital than their smaller competitors. At 
present, large corporations expand by saving income to a much 
greater extent than smaller corporations.** This conclusion fol- 

*° Berle and Means, The Modern Corporation and Private Property 
(Macmillan, 1933), Ch. Ill, The Concentration of Economic Power, esp. 
p- 36 & 37. At the 1924-1929 rate of growth, it would take only thirty 
years “for all corporate activity and practically all industrial activity to be 
absorbed by two hundred giant companies,” op. cit., p. 40-41. Although the 
writer has no up-to-date statistics at hand, the tendency undoubtedly persists; 
thus Swift & Co. “buys out its 21st little competitor” (Time Magazine, Nov. 
2, 1936); Mellon corporations inclusively expand by purchasing the Virginian 
Railroad (id., Feb. 1, 1937). 

*? Berle and Means, op. cit., Ch. V, VI. 

*2 According to 1933 statistics, over 50% of all corporate net income 
went to 201 corporations. This is in line with the steady percentage increase 


found by Berle & Means, op. cit., p. 37. The same statistics show 53% of 
all corporate assets owned by 618 corporations in 1933. 14-4 Tax Mag., 
p- 236 (April 1936). 

*8 Berle & Means, op. cit., p. 41-42, Appendix B, p. 360. A specific 
example is the Aluminum Co. of America, recently sued by the Government 
under the anti-trust laws: “The complaint related how Alcoa was founded 
as Pittsburgh Reduction Co. in 1888 with $20,000 in cash . . . out of 
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lows from consideration of several practical matters. Large 
corporations, with widely diffused stock, cannot declare taxable 
stock dividends, dividends in scrip, or use other means of pass- 
ing on taxes without cash,“ as easily as the smaller corporations. 
Where there are numerous stockholders, such dividends raise 
complicated accounting problems, in computation of fractional 
interests. The use of such dividends is to a large degree a mat- 
ter of stockholder consent; and stockholders in large corpora- 
tions, having no personal relationship with the management, 
would presumably resist a continuous practice of passing on 
taxes to them, without cash. Flotation of securities to obtain 
further capital, in the case of larger corporations, necessarily 
involves a public offering; a time-consuming operation. 

The situation as to smaller corporations, generally, is to be 
contrasted. Here a small, integrated*’ body of stockholders 
presumably agree upon expansion policy. Stockholders can re- 
donate dividends to their corporations with scarcely more 
trouble than transfer by the corporation of earnings to surplus; 
in both cases, mere book entries serve the purpose.*” A policy of 
purchasing more stock with dividends may be instituted by the 
stockholders.*’ In every way the smaller corporations are more 
flexible and can adjust to new methods of saving income for 
expansion more easily and quickly than the large corporations. 

Finally, and most basic of all, there is a common misconcep- 
tion as to the effect of a profits tax on the formation of produc- 
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Alcca’s $175,000,000 in assets, no less than $155,000,000 represented (un- 
distributed) profits . . . ” (to the end of 1934, last date used by the Depart- 
ment of Justide). Time Magazine, May 3, 1937, p. 70. 

** Note 20, supra. 

*° By common locale and common interest in the corporation; a compact, 
continuous group. 

*° Thus the corporation, formally or informally, declares a dividend, and 
the stockholders, by prior agreement redonate without reducing the dividead 
to possession. 

*7 Cf. George C. Haas, Testimony before the Senate Committee on 
Finance, April 30, 1936: “In the case of small corporations with a limited 
number of stockholders it is almost as easy to pay out earnings in dividends and 
have all or a part of them resubscribed by the stockholders for additional shares 
of the corporation’s stock, as to reinvest them directly.” 
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tive capital; it is thought that amounts drained off in dividends 
(which the corporation would otherwise have used in expanding 
its plant) will be irrevocably lost and that the productive capac- 
ity of the nation will consequently decline. The idea will be 
treated on the positive side: The profits tax, for the most part, 
involves a change in prevailing methods and policies of financ- 
ing business expansion, rather than a change in the economic 
process of expansion. 

The traditional method of corporate growth is summed up 
by Dewing:* 

The simplest and most evident method of obtaining capital to meet 
the expenditures of an expanding business is through the reinvestment 
of surplus earnings. 

Thus, in accounting procedure, the net results of corporate 
operations are transferred at the close of the fiscal period to the 
surplus account, and the corporate managers use this capital to 
purchase new plants, structures, or other expansion. As stated 


by Gilbert: 


It has become an elementary principle of economics taught generally 

in the classroom that the corporation has made a considerable part of 
our annual savings automatic. Regularly the board of directors decides 
what part of the earnings shall be paid out to the owners and what part 
shall be retained and perhaps invested in new equipment.*” 
Granting that under a profits tax the earnings formerly capital- 
ized will to a large extent be drained off to individual stock- 
holders, the first premise, commonly misperceived, may be 
established: Most of these earnings will immediately become 
available for, and presumably will be utilized in, further corpo- 
rate expansion. The indicated new method for corporations to 
obtain these earnings will be increased volume of security flota- 
tion. 

This premise is established by an analysis of the stockhold- 
ing class, and what they presently do with their income; thus, 


** Op. cit., note 39, at page 168. 
*° Op. cit., note g, at page 710. 
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who will receive the extra dividends? Can we predict what they 
will do with the excess income received? 

There are uncontroverted Government predictions as to the 
first question. On the basis of an effective profits tax: 


A class of 16,051,768 taxable individuals would receive a gross 
income increase of $4,398,000,000 of which $4,015,000,000 would 
be taxable. 

A class of 81,977 individuals with incomes of $25,000 and over 
would receive $2,861,000,000 thereof; thus % of 1% of taxable 
individuals would receive 65% of the increase in income distributed by 
corporations. 

A class of 910 individuals with incomes of $500,000 and over 
would receive $887,000,000 thereof; thus, .006 of 1% of taxable 
individuals would receive 20.1% of the increase in income distributed 
by corporations.°° 


Even on the basis of conventional income taxes, it appears 
that most stock is owned by a high-income class. Thus, in 1934, 
419,481 individuals with net income (i.e., income after all 
allowable deductions) of over $5,000 received over 78% of 
all dividends declared. A class of 131,303 individuals with net 
income of over $10,000 received almost 65% thereof.” 

The division of dividend recipients is fairly obvious. A very 
large percentage of increased corporate distributions, under an 
effective profits tax, will go to a very small high income class. 
Most of the dividends not taken up here will go to a class which 
will not need to use their increased income for living expenses. 

The second question is easily answered: the high-income 
group (with incomes of over $5,000 per annum) has in the past 
saved a very large proportion of its income, and alone con- 
tributes almost all of the total volume of savings, which go to 
form productive capital.** No other factors bearing on the situ- 

°° As reported in 14-4 Tax Mag. 237 (April, 1936). 

°1 As reported in 14-8 Tax Mag. 495 (August, 1936). 

°? Leven, Moulton, and Warburton, op. cit., note 31, Ch. VIII; Moulton, 
Income and Economic Progress (Brookings, 1935), p. 39-40. As said by 


Gilbert, op. cit., note g, stock is mostly held by ‘a high income group of 
satiated consumers who save automatically.” 
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ation,’ the very large part of cash dividend increases will auto- 
matically become available for investment in corporate securi- 
ties, and corporate managers, deciding to issue more securities, 
will by the same token decide, as in the past, how much expan- 
sion is desirable. The indicated pathway to expansion is not the 
“simplest and most evident one,” and along the way some sav- 
ings are lost, as dividends go to individuals (small stockholders, 
for the most part) who will use them for consumptive purposes, 
and as individual surtaxes are increased. Sufficient to add that 
the most noteworthy economic study of the decade establishes 
almost beyond controversy that present economic maladjust- 
ment is largely due to too much saving in comparison to 
amounts spent for consumption, and that sizeable amounts of 
income withheld by corporations in prior years have not been 
used to expand productive capacity, in any event, but have gone 
for inflation of security prices, or enrichment of corporate “‘in- 
siders.”** 

Only brief mention will be made of a last important miscon- 
ception about the profits tax. It is generally concluded that the 


°8 Except one: the income taxes payable by this group will take a consid- 
erable portion of the excess dividends declared under an effective profit tax, 
which, of course, is the tax aim in the first place. Former President Hoover 
has an unintentionally amusing plan to exempt reinvestments: “I sometimes 
wonder if it ever occurred to anybody that one of the important things that 
makes jobs and increased national assets is expansion or improvement in plant 
or production. That should surely be our social and economic purpose. In 
that light it might be a sane thing for the Government to reverse itself . . . 
(and grant an exemption from any tax for all income used by corporations for 
expansion of capital and other “savings’’).” (Address of Sept. 30, 1936, 
N. Y. Herald-Tribune, Oct. 1, 1936, p. 14). It is noted that, for equitable 
and practical reasons, an exemption for corporate direct expansion of capital 
would have to be duplicated in similar exemptions for partnerships and indi- 
viduals. Then corporations and individuals whose incomes went entirely for 
operating expenses and other consumption (i.e., too poor to save) would bear 
practically the entire income tax load. 

54 The writer has not seen any successful attack on the Brookings Institute 
studies as to these points. These studies thus furnish a basic justification of the 
profits tax idea. It is there found, inter alia, that not insignificant portions 
of annual corporate savings are absorbed in commissions and other charges, 
purchase of fraudulent securities, and especially bidding up of prices on out- 
standing securities. Moulton, cit. supra, note 22, p. 151 et seg.; Leven, 
Moulton, and Warburton, cit. supra, note 31, p. 99. 
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tax will discourage the building of corporate surplus, which con- 
stitutes a “reserve against depression,” and which is in the 
nature of a corporate bank account against the “rainy day.” For 
all practical purposes, the surplus account is today undistin- 
guishable from the capital stock account; it may just as easily 
be created by capital contributions from the stockholders, reduc- 
tion in par value of outstanding stock, or write-up of corporate 
assets, as through reinvestment of corporate earnings. The 
corporate surplus account does not reflect the liquid assets of 
the corporation, readily available for use in times of depression. 
For the most part, it represents only the value of capital invest- 
ments in plant or structures in excess of value of capital stock 
outstanding. Even surplus reserves “for general and operating 
contingencies”: 

* * * will generally be represented by assets employed in the busi- 
ness, being often invested in additions to plants.” 

When notions about the inherent virtues of large surplus 
accounts are dispelled, it is easily seen that liquid reserves to 
any necessary amount can be obtained by corporate managers 
through the security market,” or through redonated dividends. 

What has gone before has perhaps indicated that, in general, 
commentators have not examined the facts before concluding 
against the idea of a profits tax. Their arguments have largely 
been on the basis of abstract generalities (concepts) which have 
no meaning or which are inapplicable, under modern economic, 
tax, and business conditions. On the contrary various concepts 
as to the effect of a profits tax would tend to show that its effect 


°° Fletcher, Cyclopedia of Private Corporations (Callaghan, 1933), Vol. 
19, p. 503. 

°8 EF. I. duPont de Nemours & Co. announces a plan to issue fifty million 
dollars in no-par value preferred stock, the proceeds of the issue to be placed 
in the general funds of the company. “ . the purpose of the financing is 
to guard against depletion of working capital in the face of contemplated 
expenditures for increased manufacturing facilities.” Nes York Times, finan- 
cial section, p. 33, Tuesday, May 18, 1937. A commentator there cites the 
profits tax as the reason for using this method of securing capital. The pro- 
ceeds of the issue can be divided between capital stock and surplus accounts, 
as the corporation sees fit. “Corporation Manual, 1937” (U. S. Corporation 


Co., 1937), p. 267, citing Delaware Code. 
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would be beneficial; for instance, through the operation of the 
tax in securing more publicity for corporate affairs. Thus, 
corporations desiring to float security issues for expansion (be- 
ing unable to withhold for this purpose) will often be subject 
to the scrutiny of investment bankers, and of the Securities 
Commission. The exact purpose of the issue (the kind of ex- 
pansion contemplated) will almost necessarily be disclosed to 
the investor, whether in a large or a small corporation, and 
wasteful or fraudulent disposition of funds, through “inside 
schemes” and otherwise, will to some extent be curbed. 

When examining the merits of specific profits tax legisla- 
tion, most commentators are on more solid ground. Certainly 
proponents of the profits tax find it difficult to justify their idea, 
when it is embodied in a tax bill which no one could under- 
stand. The tentative approach to an effective profits tax, as 
contained in the 1936 Act (together with conventional corpo- 
rate taxes) serves to enhance some of the equitable problems 
which existed under the older Acts, and works several specific 
economic and tax injustices. It is perhaps not too much to hope, 
that more skillful draftsmanship will mark the general revision 
of corporate taxes that may be expected in 1938. 


°? The profits tax as originally proposed was embodied in H.R. 12395, 
74th Cong., 2nd Session. In the writer’s opinion, Prof. H. L. Lutz has 
properly characterized this bil] as “the most involved legislation ever recomn- 
mended to Congress for enactment.” The same author has also said: “It 
would be presumptuous for anyone to attempt a clear resume * * * (of the 
bill) in view of its obscurity. Any summary undertaken by one who had not 
been a party to its drafting is likely to be in error, and it may be questioned 
whether the draft is wholly clear even to those who prepared it.” (Proceed- 
ings of Conference on Debt, Taxation, and Inflation; Wharton School of 
Finance and Commerce, Philadelphia, Pa.). Nothing in the nature of the 
profits tax idea makes it incapable of clear and flexible implementation in 
specific legislation. 











The Educational Value of a 
Legal Aid Clinic* 
Sitas A. Harrist 


There can be no adequate appraisal of the educational value 
of legal aid clinics without an agreement as to the meaning of 
those terms. What is a legal aid clinic and what are values in 
legal education? 

There are many types of legal aid clinics and many degrees 
of participation on the part of the law school. For the purpose 
of this discussion a legal aid clinic will be thought of as giving 
the maximum amount of attention to the work. It will be 
assumed that the clinic is operated primarily as a department 
of the law school, that its activities are under the direct super- 
vision of a member of the faculty, and that law school credit is 
given for work done in the clinic. Can such an agency furnish 
anything of educational value or of sufficient value to justify 
the bother, expense, and sacrifice necessary to operate it? 

A more difficult question arises when one attempts to set 
up a standard of values in legal education. For the purpose of 
this discussion it will be assumed that the primary purpose of 
the law school is the preparation of the student for the practice 
of the law, using that expression in its larger sense. It is further 
assumed that this preparation includes securing some informa- 
tion, acquiring certain skills, and developing certain attitudes. 
This may not mean very much because those words may be 
interpreted to include almost anything. But more meaning may 
later appear when some content is given to the terms—informa- 
tion, skills, and attitudes. 

It is generally recognized that the informational part of 
legal training is the least important of the three elements men- 


+ Professor of Law, Ohio State University. 
* Substance of an address given before the Round Table on Legal Aid 
Clinics at the meeting of the American Association of Law Schools, Dec. 31, 


1936. 
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tioned. A law student is not primarily concerned with remem- 
bering some particular statement of a judge in a case or even 
some generalization made from a group of cases by a text 
writer or law professor. In other words, a law school is not 
teaching rules of law as the final goal of its instruction. Some 
informational matters are of importance but not of primary 
importance. Rather an emphasis is placed on the acquisition of 
that skill or technique which is generally called legal reasoning. 

The informational value of legal aid is also of minor im- 
portance. This is often not appreciated, and many people think 
of a clinic as merely supplying that which has often been spoken 
of as a deficiency in law school training. Many former students 
return to the law school and explain how little they knew about 
journal entries and precipes when they left school. They usu- 
ally have found out about those matters within a few days after 
leaving school and do not suffer from a lack of that knowledge 
during law school days. The knowledge of these and many 
other details of procedure can be usually secured by a few 
minutes conversation with a clerk of the court. Many lawyers 
with some years of practice are required to inform themselves 
of the details of matters of procedure when dealing with prob- 
lems only occasionally encountered in their practice. So a law 
school should not feel obligated to inform the student of all the 
details of the practice. 

This point should be emphasized because most people think 
a clinic is only concerned with superficial informational matters. 
A clinic is not established for the primary purpose of teaching 
the student how to draw journal entries or when and how to 
file precipes. Neither is it essential for the student to know 
which deputy or bailiff he should give a cigar to in order to get 
the best service around the court house. A class may very prop- 
erly meet with court officials or practicing attorneys and secure 
matters of information about the practice but these matters do 
not justify the clinic’s existence. They are only a part of a 
larger and more important program. 
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A clinic may be of value in developing skills which may be 
of service to the practicing attorney. Chief among these skills 
is the ability to properly draft pleading and other legal instru- 
ments. These skills may be acquired in a standard law course, 
but a higher degree of skill is required when the material comes 
to the student in the raw and the student must get the facts from 
a client and his witnesses. In this way the student is made to 
acquire a better understanding of the legal principles which he 
has studied in other courses, and the student must exercise some 
ingenuity to see how and where the legal principles will be 
helpful in solving his problem. 

There are, however, certain skills and techniques which can 
be acquired in a clinic but which cannot be dealt with in other 
law school work. One of these deals with the method of con- 
ducting the interview. A student starts his clinical work with 
an interview. In his first case he may blunder along without 
much purpose. But after handling two or three cases he is in a 
position to analyze his own experience and determine what 
methods were used and how effective they were in accomplish- 
ing his purpose. The student at least becomes aware of the 
problem and can consciously acquire certain techniques before 
he encounters the situation in the pressure of his office practice. 
One thing the student early acquires in these interviews is the 
desirability of maintaining an objective attitude. He finds that 
if he too easily identifies his emotions and attitudes with those 
of his client he cannot properly help his client. He finds that 
his initial impression is not always supported by the final report 
after a case worker has investigated both sides. He finds that 
usually there are two sides to any controversy. This withhold- 
ing of judgment will make the student a better advisor and 
usually impels him to secure a more complete statement of facts 
on the first interview. 

Another skill which can be stressed in the clinic relates to 
the manner of reporting one’s cases. A great many lawyers are 
greatly deficient in keeping an adequate record of the things 
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they do concerning their cases. In the clinic the director can 
bear down on this and almost make a hobby of memorandum 
writing and report making. The student should get the habit 
of making a record of everything he does in the case, every 
interview, every telephone conversation, or any other step 
taken in the progress of the case. If the case is being prepared 
for trial a complete statement of the witness should be made 
for the files. These are matters which a student will probably 
learn if he enters any large, well-regulated law office, but they 
are often neglected if the student does not have that oppor- 
tunity. These habits cannot be acquired by lecture or discussion 
but only by the day by day handling of a real problem. 

In addition to the acquisition of information and skills, it 
has been assumed that one object of the law school is the forma- 
tion of certain attitudes. This is a major opportunity and 
responsibility of the law school. The school, whether conscious 
of it or not, puts its stamp upon the student which in a great 
measure determines his professional behavior. It is much better 
for the welfare of the profession if this influence is exerted 
deliberately. There is no better place than in the legal aid clinic 
for developing desirable professional attitudes. 

The student can seldom acquire proper attitudes toward 
procedure in a regular pleading course. After reading many 
reported cases and seeing what some judges do about procedure, 
the student gets the idea, held by many lawyers, that it is all a 
bag of tricks—merely a set of rules to short circuit the case if 
possible. The lawyer usually is not disturbed at this practice 
because by it he wins as many cases as he loses. The litigant on 
the other hand does not look at it that way and a good deal of 
the disrespect of law and legal procedure comes from this atti- 
tude of treating litigation as a sporting matter. This criticism 
has been made many times before but not much has been done 
about it. Nothing permanently can be done as long as law 
schools turn out merely trained technicians. To effect any 
change is a large assignment. There is the chance that the clinic 
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will make the student all the more a procedural ferret. But it 
is also possible to create an attitude of irritation at anything less 
than a full and square hearing on the merits. Thus seeds of 
discontent with the present system may be sown which will 
reap a harvest of reform in due time. 

In the legal aid clinic desirable attitudes can be developed 
in respect to the social aspects of the legal problem. We often 
speak of the socially minded lawyer or a sociological juris- 
prudence. These are meaningless words unless they represent 
specific attitudes of social interest. About fifty per cent of the 
cases handled by the clinic at Ohio State University deal with 
domestic relations. These cases usually involve social problems 
as distinguished from merely legal ones, although the tendency 
of most lawyers has been to treat these cases as ordinary suits 
at law. 

After the student makes his first contact with the case and 
before he does anything with it, he refers it to a social agency 
for investigation. About sixty per cent of the cases referred are 
settled by the social agency or by a change of mind of the 
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parties. Twenty per cent are rejected as not justifying free 
legal aid and twenty per cent are recommended for legal action. 
Throughout all this, the student has his attention directed to 
the social aspects of the case. 

In dealing with the social agencies in these cases the student 
will acquire an understanding and appreciation of the work and 
point of view of an experienced social worker. This is impor- 
tant as the lawyer and social worker must work together in 
solving their problems, and too often each has failed to under- 
stand the point of view of the other. These attitudes of coop- 
eration can have their beginnings in a legal aid clinic. 

A greater cooperation with other branches of the university 
has been long advocated for the reason that it will tend to 
broaden the point of view and attitudes of the student. A legal 
aid clinic furnishes a good opportunity for cooperation between 
law students and students of the school of social administration. 
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The records of the clinical cases can be made the basis of study 
by the students of both schools, and then after a conference 
there can be an exchange of point of view. This work should 
be effective in further securing a better understanding between 
lawyers and social workers. 

Another decided educational advantage of the legal aid 
clinic is the opportunity it affords to deal with attitudes of pro- 
fessional behavior. Frequently there arises one of those delicate 
situations involving professional ethics. A discussion of that 
situation by the students and the adoption of a course of conduct 
is the most effective training in that important field. 

It should not be overlooked that the clinic is also a social 
agency. A legal aid clinic has a double purpose. It is a clinic 
for the students and it is a legal aid agency for furnishing serv- 
ice to indigent persons. The student approaches his first pro- 
fessional tasks with an attitude of willingness to serve his client, 
and in his work with lawyers, who are donating their services, 
he realizes that this desire to serve is one of the attributes of 
the profession. The law school and the entire profession are 
raised in public esteem when attention is directed to the willing- 
ness of the legal profession to be of service to the indigent 
litigant. 

The legal aid clinic cannot correct all the ills of professional 
behavior, and much of the idealism of the class room may dis- 
appear when the young lawyer faces the harsh realities of his 
practice. But that should not discredit the clinic when it is better 
able to deal with these important problems than any other 
agency in the law school. 

The clinical plan seems to be based upon sound educational 
policy as it deals with realities and with problems in their en- 
tirety. Occasionally one hears criticism of medical education 
that an emphasis upon the study of diseases in the abstract will 
so warp the point of view of the physician that he will treat the 
disease and not the patient. Ina similar way there is a tendency 
in legal education to over-emphasize abstract principles in an 
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attempt to systematize the law, which may have little signifi- 
cance outside the class room. Such emphasis tends to overlook 
some of the other factors which are involved in treating the 
problem of a client in its entirety. The student in the clinic is 
not called upon to answer an isolated question in contracts or 
domestic relations but is asked to solve a human problem. This 
requires a synthesis not only of all the law studied in the law 
school but also permits bringing into the solution the psycho- 
logical, social, and practical factors that bear upon the problem. 
This may be said to be a synthetic approach to the legal problem 
as distinguished from certain more narrow approaches hereto- 
fore emphasized in law school work. 

Frequently all higher education has been criticized for 
teaching by the absorption method. Students have been treated 
like sponges and learning is poured into them past the satura- 
tion point. Legal educators have been somewhat guilty of this 
fault. A vast amount of legal lore is poured into these young 
people. A few mental tricks are taught for matching up cases 
to fit certain generalizations and to distinguish other cases or to 
modify the generalization. This is sort of a boon doggling 
process and to little purpose except to prepare for an examina- 
tion. The student chafes under this monotony and senses the 
unreality of the process. An attempt is made to keep the inter- 
est by inserting other activities in the curriculum such as seminar 
work, law review writing, research on legal problems, etc. A 
better answer to the problem is to furnish more clinical instruc- 
tion. The,student puts his energies into a real case and under 
proper guidance grows in his capacity to cope with problems of 
his client. A new meaning, and interest is thereby given to all 
his work. 

A legal aid clinic furnishes ample opportunities for sound 
legal education. If the training of the clinic is of no educa- 
tional value, the agency is not measuring up to its full possi- 
bilities. 








The Commerce Power--from Gibbons 
v. Ogden to the Wagner Act Cases* 


Jane Atviest 


The channels of interstate commerce became deeper last 
month when the stream of labor litigation emerged with the 
stamp of constitutionality.'. Even before this important an- 
nouncement, proponents of the President’s court reorganization 
plan ventured early rejoicing when the Court “fell into line” 
with the Railway Labor Act decision.’ To characterize the deci- 
sion as one gained under pressure and as personal victory does 
great injustice to the Court; for such prejudice overlooks the 
fact that the basis of decision in the steel,’ trailer,‘ Associated 


* The author is indebted to Professor Edwin Borchard of the Yale Uni- 
versity School of Law for guidance in the preparation of this article. 

7 A.B., University of Southern California, 1935; second year student, 
Yale University School of Law. 

1 National Labor Relations Board v. Jones &§ Laughlin Steel Corp., 57 
Sup. Ct. Rep. (1937); National Labor Relations Board v. Fruehauf Trailer 
Company, id., 642; National Labor Relations Board v. Friedman-Harry 
Marks Clothing Co., id., 645; Washington, etc. Coach Co. v. National Labor 
Relations Board, id., 648; Associated Press v. National Labor Relations Board, 
id., 650. 

These cases were decided under the Wagner Labor Relations Act [Act of 
July 5, 1935, 49 Stat. at L. 449, c. 372, 29 U.S.C. Sec. 151], Section 1 of 
which provides as follows: “The denial by employers of the right to organize 
and the refusal by employers to accept the procedure of collective bargaining 
lead to strikes and other forms of industrial strife or unrest, which have the 
intent or the necessary effect of burdening or obstructing commerce by (a) 
impairing the efficiency, safety, or operation of the instrumentalities of com- 
merce; (c) materially affecting, restraining, or controlling the flow of raw 
materials or manufactured or processed goods from or into the channels of 
commerce, or the prices of such materials or goods in commerce; or (d) caus- 
ing the diminution of employment and wages in such volume as substantially 
to impair or disrupt the market for goods flowing from or into the channels of 
commerce.” 

* Virginian Ry. Co. v. System Federation No. 40, 57 Sup. Ct. Rep. 592 
(1937), upholding collective bargaining for railway employees as provided 
by the Railway Labor Act. 

% National Labor Relations Board v. Jones & Laughlin Steel Corp., note 
1, supra. 

* National Labor Relations Board v. Fruehauf Trailer Co., note 1, supra. 
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Press,’ and clothing’ cases is not entirely new but has been sup- 
ported and fostered by other similar phases of development 
under the commerce clause.’ For a number of years business 
whose life is movement, which draws raw products in to be 
processed and sent out through the channels of interstate com- 
merce and which depends for its life upon that commerce has 
been properly subjected to federal protection. 

This is the “current of commerce” doctrine,’ drawn upon 
to sustain the government in the case of Stafford v. Wallace.’ 
There under the Packers and Stockyards Act of 1921, federal 
supervision was imposed upon the business of commission men 
and livestock dealers. In answer to the claim that a purely 
intrastate matter was being regulated, it was pointed out that 
“the object to be secured by the act is the free and unburdened 
flow of live stock from the ranges and farms of the West and 
the Southwest through the great stockyards . . . and thence in 
the form of meat products to the consuming cities of the 
country... ”° 

The Stockyards cases and others to be mentioned later" pro- 
vide language which is indicative of federal expansion in inter- 
state commerce leading to the recent Labor cases. Business 
dependent upon movement is not a new subject of regulation, 


° Associated Press v. National Labor Relations Board, note 1, supra. 

® National Labor Relations Board v. Friedman-Harry Marks Clothing Co., 
note I, supra. 

7 The clause reads: “Congress shall have Power to regulate Commerce 
with foreign Nations, and among the several States, and with the Indian 
Tribes.” Const., Art. I, Sec. 8, Cl. 3. Congressional control of foreign and 
Indian commerce has generally been regarded as absolutely subordinate to the 
sovereignty of the federal government. It is with respect to interstate com- 
merce that federal power has been constantly challenged and defined. The 
Wagner Labor Act decisions have again provoked controversy and speculatioa, 
furnishing incentive to survey the trend of federal expansion under the inter- 
state aspect of the commerce clause. 

® This theory was first announced by Mr. Justice Holmes in Swift & Co. 
v. United States, 196 U.S. 375 (1905), discussed in Ribble, The Current of 
Commerce: A Note on the Commerce Clause and the National Industrial 
Recovery Act, 18 Minn. L. Rev. 296, 312 (1934). 
® 258 U.S. 495 (1922). 
10 Td., 514. 

1 See pp. 318, 319, infra. 
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though power in this field has in the past been exercised cau- 
tiously and with no certain predictability of standard.” The 
recent decisions have deepened the channels of commerce to 
include labor relations in business concerns which are dependent 
to some degree upon movement for consummation of their 
transactions, but it now seems that this movement need not 
meet such a particularized doctrine as the “current of com- 
merce.” It is apparent that a great number of manufacturing 
establishments heretofore considered essentially local'* and sub- 
ject therefore to state control will, because of their newly recog- 
nized affiliation with movement, yield at least their labor prob- 
lems to national surveillance. However, in view of the Guffey“ 
and Schechter’ decisions, one is not yet prepared to say that 
regulation of hours, wages, and other conditions of labor have 
become subject to federal control merely because collective 
bargaining, one aspect of a business, has been declared to 
“affect” interstate commerce. 

When the suggestion is made that aspects of trade may be 
commerce for one purpose and not for another, one suspects 
that a teleological classification can be made of federal expan- 


12 Congressional regulation of business as related to movement is well 
developed in Stern, 7'hat Commerce Which Concerns More States Than One, 
47 Harv. L. Rev. 1335 (1934). 

8 The following statement in Kidd v. Pearson, 128 U.S. 1, 20 (1888), 
though rising as a case involving state power, is typical of the long-accepted 
doctrine that manufacturing is essentially of local concern: “Manufacture is 
transformation—the fashioning of raw materials into a change of form for use. 
The functions of commerce are different. . . . If it be held that the term 
(commerce) includes the regulation of all such manufactures as are intended to 
be the subject of commercial transactions in the future, it is impossible to deny 
that it would also include all productive industries that contemplate the same 
thing. The result would be that Congress would be invested, to the exclusion 
of the states, with the power to regulate, not only manufacture, but also agri- 
culture, horticulture, stock raising, domestic fisheries, mining—in short, every 
branch of human industry. For is there one of them that does not contemplate, 
more or less clearly, an interstate or foreign market? Does not the wheat 
grower of the Northwest, and the cotton planter of the South, plant, cultivate, 
and harvest his crop with an eye on the prices at Liverpool, New York, and 
Chicago?” 

14 Carter v. Carter Coal Co., 298 U.S. 238 (1936). 

15 4, L.A. Schechter Poultry Co. v. United States, 295 U.S. 495 (1935). 
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sion under the commerce power.”* The ends which have been 
deemed valid by the Court and to meet which legislation has 
been framed, sincerely or ostensibly in an attempt to secure 
national growth, include (1) protection and promotion of inter- 
state commerce itself’? (2) denial of commerce to articles and 
persons whose delivery through commerce would effect an im- 
moral, unhealthful, or deceitful influence upon the people” 
(3) encouragement of proper intrastate control by bending com- 


merce to the purposes of the states.’” This classification fur- 


nishes a workable pattern by which to chart the national trend. 
But before going too specifically into the matter, it would be 
well to see why a teleological explanation is necessary at all. 

Recent writers*’ have held the commerce power to be ple- 


‘6 A careful analysis of the growing federal police power has been made 
by Profesor Cushman in National Police Power under the Commerce Clause of 
the Constitution, 3 Minn. L. Rev. 289, 381, 452 (1919). The development 
of national power is pursued in this article through the Child Labor Cases. 

‘7 Cushman, note 16, supra, 289. 

8 Td., 381. 

19 Id., 452. 

2° Corwin in The Commerce Power versus States Rights (1936) attempts 
to rebut six propositions supported by the Court: 

(1) That the framers of the Constitution conferred upon Congress the 
power to regulate commerce among the States with a different intent than the 
power to regulate foreign commerce, with the result that the former power is 
of less scope than the latter power. 

(2) That the power to regulate commerce among the States does not 
comprise the power to prohibit it. 

(3) That while Congress has power to restrain commerce among the 
States for the benefit of such commerce this power is not available for the 
promotion of the general welfare in other respects. 

(4) That the reserved powers of the States constitute a limitation upon 
Congress’s power to regulate commerce among the States and serve to with- 
draw certain matters from the jurisdiction of the latter power. 

(5) That production is a subject which is segregated to the reserved 
power of the States, and so lies outside the range of Congress’s power to regu- 
late commerce among the States. 

(6) That Congress’s purpose in enacting a measure is a judicially enforc- 
ible test of the validity of such measure ift it invades the ordinary domain of 
the States. 

The author attempts to show that these propositions are historically 
unwarranted and therefore represent a lack of understanding or wilful error 
on the part of the Court. It is submitted that the author has given too much 
attention to comparing the Janguage of the various decisions without consid- 
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nary, have deplored the Court’s conservatism in narrowing 


implied powers which early might have led to a strong federal 
control of all business. The argument is made that at the time 
the Constitution was adopted the word “commerce” meant not 
merely movement but a variety of transactions affecting busi- 
ness beyond state lines.” The wide connotation of the word, it 
is contended, would have produced a field of federal supremacy 
sufficiently broad to include and wipe out all distinctions made 
with respect to the functions of commerce and its effects. Con- 
sideration of the historical enactment of the commerce clause 
and the diplomatic functions of the Supreme Court may point 
out the reason for such supposed restrictions. 

The concern of the Constitutional Convention was primarily 
to eliminate the jealousies of the states which had worked 
mutual hardships through tariffs, port duties, and restrictive 
licenses. The Articles of Confederation had failed to provide 
this needed harmony, with the result that in September, 1786, 
five states met at Annapolis to “take into consideration the trade 
of the United States; to examine the relative situation and trade 
of said states; to consider how far the uniform system in their 
commercial regulations may be necessary to their common 
interest and their permanent harmony; and to report to the 
several states such an act relative to this great object. . . ”” 

It was at once apparent that an effective regulation of com- 
merce would demand a complete reorganization of the govern- 
eration of the facts giving rise to them and consequently has frequently con- 
fused dicta and holding. For example, the author cites Gibbons v. Ogden 
for the proposition that the power given by the commerce clause is plenary 
and exclusive in all instances. /d., 24 et seg. The facts of the case concern 
merely regulation of an interstate waterway—a field in which national interest 
predominates to the exclusion of any state action whatsoever. As to such an 
exclusive field of commerce, federal power is possessed of all the characteristics 
named by Marshall. That these same characteristics would exist if the com- 
merce power were applied to other subjects is merely dictum and is unfairly 
used to accuse the court of retraction of supposed early liberalism. 

21 Hamilton, Walton H., and Adair, Douglas, The Power to Govern 
(1937) is the most recent work dealing with this problem. 


22 Virginia, leader of the movement, gave this instruction to her commis- 
sioners. 1 Elliot, Debates on the Federal Constitution, 115 (2d ed. 1836). 
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ment, and members of the Annapolis group took steps to bring 
about the Federal Convention at Philadelphia in May, 1787.” 
Finding its immediate incentive in a proposed regulation of 
commerce, the Convention soon set about to remedy the defects 
of the Articles of Confederation.** The objective of the meet- 
ing soon formed about the early resolution of Randolph: 


That the National Legislature ought to be empowered to enjoy the 
Legislative Rights vested in Congress by the Confederation and more- 
over to legislate in all cases to which the separate States are incompetent, 
or in which the harmony of the United States may be interrupted by 
the exercise of individual legislation.” 


The delegated powers were assumed to be necessary for 
embracing matters which extended beyond state lines—which 
states, therefore, could not regulate with effectiveness.** Since 
the grant in regard to commerce is the only broad power over 
business and trade mentioned, it is believed by some that the 
framers intended all business of national import to be subject 
to federal regulation. In support of this argument, the defini- 


8 Id., 119. 

*4 The Articles gave no centralized control over commerce, with the result 
that the individual state’s bargaining power abroad was slight and gained 
advantage only at the pleasure of foreign nations. Great Britain, for example, 
excluded American vessels from participation in her West Indies trade. At 
home, the states with valuable ports and waterways imposed upon neighboring 
states less favorably situated. “Some of the States,” as Madison has described, 
“having no convenient ports for foreign commerce were subject to be taxed by 
their neighbors, through whose ports their commerce was carried on. New 
Jersey, placed between Philadelphia and New York, was likened to a cask 
tapped at both ends; and North Carolina, between Virginia and South Caro- 
lina, to a patient bleeding at both arms.” Farrand, The Framing of the Con- 
stitution (1913) 7. 

2° Madison’s Debates, H.R. Doc. No. 398, 69th Cong., Ist Sess. (1927) 
117. 
*6’'The theory that the delegated powers should extend to matters not 
capable of local control is supported even by those who opposed ratification of 
the Constitution as it was framed. James Monroe in argument against ratifica- 
tion is reported to have said: “What are the powers which the federal govern- 
ment ought to have? I will draw the line between the powers necessary to be 
given to the federal, and those which ought to be left to the state govern- 
ments. To the former I would give control over the national affairs; to the 
latter | would leave the care of local interests.” 3 Elliot, op. cit., note 22, 


supra, 214. 
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tions of commerce current at the time of the Convention have 
been set forth as denoting ‘trade, traffic, buying and selling or 
the exchange of goods,’ with movement of goods as only one 
of its connotations.”*’ Although our present understanding of 
commerce is an “exchange of commodities” across state lines, 
we must understand the word as it was used in the Constitution. 

Perhaps it was intended, and we may concede the intention, 
that an intrastate business not capable of being effectively regu- 
lated by the state should be subjected to federal control, at least 
for effects wholly national in character. The economy of 1787 
did not define what businesses were national in import; in fact 
it cannot reasonably be contended that the problem of interstate 
business regulation was that primarily intended by the com- 
merce clause, for the closely integrated system of the present 
century had not yet emerged. Modern business organization, 
therefor, is not a problem capable of historical interpretation. 

The chief concern of the Fathers was to free the channels 
of commerce. Conditions of transportation presented the first 
and most obvious field affecting more states than one and was 
that in which the jealousies of the states had been nurtured. 
It is not strange, therefore, that movement in commerce has 
been evolved as the controlling concept,” which identifies com- 
merce essentially as movement and has developed the idea of 
protection to movement, denial of movement to injurious 
articles, and adaptation of movement to state needs. The orig- 
inal meaning of commerce not only as movement but as business 
affecting more states than one may be conceded and yet justifi- 
cation made for the hesitation of the Court in withholding lib- 
eral definitions of what constitutes business on a national scale, 
or business in interstate commerce. Our new capitalistic society 


27 Stern, note 12, supra, 1346. The early dictionaries are cited as author- 
ity for this statement: The American Encyclopedia (1798); Webster’s Dic- 
tionary (1806); Samuel Johnson’s Dictionary (6th ed. 1785); Alexander's 
Columbia Dictionary (1800); Perry’s Royal Standard Dictionary (4th Am. 
ed. 1796). The meaning ascribed to commerce here is supported by the 
findings of Walton Hamilton, op. cit., note 21, supra. 

8 See Stern, note 12, supra, 1335 et se. 
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has effected an economy totally different from that previously 
known. The definition of business on a national scale was some- 
thing without precedent, to be approached with care, for the 
implications of such holdings would undoubtedly be far- 
reaching. 

The Court has in reality not denied the initial definition of 
the word “commerce” nor has it denied the supremacy of fed- 
eral control of commerce when business of national import has 
been involved. The Court has been cautious. It has been slow 
to define what business, or aspect thereof, has reached the 
degree of national character privileging an invocation of the 
federal supremacy. Degree of national character influences the 
Court’s conception of what affects “movement.” 

The spirit of the Constitution is born of a dual conception of 
government—state and national. The Constitution itself is 
more deeply of dual nature—a law of words and a law of impli- 
cation, the latter of which is entrusted to the wisdom of men. 
The judges have assumed the delicate task of weighing policies 
from administration to administration, seeking to solidify the 
implied law with care, to maintain the balance of dualism. 

From the philosophy of dualism has developed the theory 
that interstate commerce itself might be divided into two fields: 
one in which national interests are paramount; the other in 
which state interests control.*” The field in which national 
interest predominates is said to be beyond state interference, 
even in the silence of Congress. But the field in which state 
interest predominates is held open to state legislation until 
Congress enters the field justifiably. Whether or not Congress 
is justified in entering the state realm of interstate commerce is 
passed upon by the Court according to the criterion reiterated 
in the Wagner Act Steel case: 

The authority of the federal government may not be pushed to such 
an extreme as to destroy the distinction, which the commerce clause itself 


2" See Willoughby, The Constitutional Law of the United States (1929) 
Sec. 594. The cases are cited and the rule clearly announced in Covington & 


Bridge Co. v. Kentucky, 154 U.S. 204, 210-212 (1894). 
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establishes, between commerce “among the several States” and the 


internal concerns of a State. That distinction between what is national 
and what is local in the activities of commerce is vital to the maintenance 
of our federal system.*° 

An incautious or too liberal interpretation of congressional 
claims upon the field of state interest might have obliterated 
the distinction between state and national government, or made 
serious encroachments upon state administration before federal 
machinery had been evolved or tested.”* 

The first assertion of federal power was made with respect 
to the field of transportation in Gibbons v. Ogden,” there being 
no doubt that regulation of traffic among the several states was 
the most emphatic need.** Thus first developed the ideology of 
protection to commerce. The protection of interstate commerce 
first became of importance with the rise of the railroads and the 
enactment of the Safety Appliance Act in 1893.** The congres- 
sional object was approved as “undoubtedly to safeguard inter- 
state commerce, the life of passengers, and the life and limb of 
employees engaged therein.””” This and subsequent acts based 
on the desire to protect the facilities of commerce were success- 
ful from the start. Not only was mechanical safety encouraged, 
but the Hours of Service Act of 1907*° was also upheld to limit 
the working day and to provide relief periods for railway work- 
men. A danger to commerce from the inefficiency of tired 

°° 57 Sup. Ct. Rep. 621. 

51 The difficulties connected with the enforcement of the Eighteenth 
Amendment indicate the failure following upon inadequate federal organi- 
zation, 

32 g Wheat. 1 (1824). 

38 That the problems of regulating “commerce with foreign nations and 
among the several states” were deemed to concern the removal of barriers 
obstructing the movement of goods across state lines is set forth by Hamilton 
and Madison, The Federalist, Nos. V\i, 1X, XLII; 3 Eliott, op. cit., note 22, 
supra, 260. 

%4 The constitutionality of the several measures involved was upheld by 
the Supreme Court in St. Louis & R. v. Taylor, 210 U.S. 281 (1908). 

*° United States v. Atl. Coast Line R., 214 Fed. 498, 499 (1913). 

%6 That the statute was not only constitutional but would exclude states 


from legislating in the premises was the holding in Northern Pac. R. v. Wash- 
ington, 222 U.S. 370 (1912). 
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employees was deemed parallel to that of defective couplers. 
It is to be noted that this regulation was passed not to provide 
a happier life for employees but again to protect commerce from 
accidents that might result from human exhaustion. 

The employers’ liability statutes stepped into the realm of 
humanitarian motives but clung to the “protection” ideology 
for their approval.*’ Congress, following the example of the 
states which had enacted workmen’s compensation laws,” 
wished to secure economic justice to railway men by eliminating 
certain defences available to the employers in negligence suits 
at common law. Only as relations of master and servant touch 
upon commerce are they subject to federal regulation.” Thus, 
the Court generously overlooked the well-known motivation, 
preferring to be led to a favorable decision by argument of gov- 
ernment counsel that “if the conditions under which the agents 
or instrumentalities do the work of commerce are wrong or dis- 
advantageous, those bad conditions may and often will prevent 
or interrupt the act of commerce. . . ”*° 

The theory of protection to commerce was strained to the 
utmost in the interpretation of the Adamson law,” requiring 


°7 The first Employers’ Liability Act of 1906 failed because it applied to 
all employees of the railway whether or not they were connected directly with 
processes of interstate commerce. Employers’ Liability Cases, 207 U.S. 463 
(1908). The defect was cured by Congress and the result validated in the 
Second Employers Liability Cases, 223 U.S. 1 (1912). Backshop employees 
were not deemed to be in interstate commerce under the second Liability Act. 
Now the Virginian Ry. case, note 2, supra, declares such backshop employees 
to be in interstate commerce for the purpose of collective bargaining. Thus a 
question is rajsed as to whether the application of the Liability statute will be 
similarly broadened. 

5° The state compensation laws tend to fix the sum recoverable by em- 
ployees for certain injuries; the Employers’ Liability statute does not limit the 
amount of recovery. See generally, Dodd, Administration of Workmen’s 
Compensation (1936) 16 et seq. 

3° This view, prevalent in the early legislation, caused the failure of the 
Erdman Act, which made criminal the discharge of a railway employee {or 
membership in a labor organization. Adair v. United States, 208 U.S. 161 
(1908). The Erdman Act was replaced by the Newlands Act of 1913, elim- 
inating objectionable sections of the first legislation. The Virginian Ry. case, 
note 2, supra, reverses the holding of the Adair case. 

#° Second Employers Liability Cases, 223 U.S. 48 (1912). 

41 Wilson v. New, 243 U.S. 332 (1917). 
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payment of a ten-hour wage for an eight-hour working day. 
This legislation was necessary to avoid a railway strike, which 
if realized, would have impaired the effectiveness, at least 
temporarily, of the greatest servant of commerce—the railway. 

The protection to commerce includes not only guarding its 
instrumentalities but removing obstructions from the path of 
those instrumentalities. These obstructions may be direct, phys- 
ical barriers or barriers more subtly imposed upon the free flow 
of goods through the monopolistic organization of business. 
The situation in Gibbons v. Ogden™ is typical of a direct ob- 
struction which occurred through a state monopoly of commerce 
at which the federal power was authorized to strike. A citizen 
of the state of New York claimed the sole right to navigate the 
Hudson by reason of an exclusive license from that state. Yet 
the Court held that the connecting waterways of the United 
States were exclusively within the federal jurisdiction which, 
even in federal silence, permitted of no regulation by the states. 

The desire to eliminate obstructions from commerce has 
supported not only penal laws designed to preserve and protect 
navigation,” but also the enactment of anti-trust laws and pro- 
hibitions against conspiracies of labor. Among the efforts to 
prevent trusts and monopolies in commerce was the Interstate 
Commerce Commission Act of 1887 and later amendments“ 
directed against rebating and other specific undesirable practices. 
The Sherman Act of 1890, supplemented in 1914 by the Clay- 
ton and Trade Commission Acts,” has led to governmental 
supervision of combinations of capital. The relation to move- 
ment in commerce was somewhat strained, but some such sup- 

* See note 32, supra. 

43 A similar authority exists in regard to obstructions on land, as evidenced 
by the Larceny Act of 1913, which makes criminal the breaking of seals of 
railway cars containing interstate or foreign shipments. However, Congress 
has relied for this protection upon the criminal laws of the states. See Cush- 
man, note 16, supra, 304, 310. 

44 See Willoughby, of. cit., note 29, supra, Sec. 492 et seg. for a develop- 


ment of federal control under the Act. 
45 Id., c. xvi. 
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porting language was deemed necessary. The Sherman Act is 
based on Jaissez-faire economics—that values and fair price 
develop best through free competitive units. An attack upon 
monopoly through federal supervision was believed the best 
means of fostering free competition as a national policy, of pre- 
serving a free flow of commerce through prevention of economic 
paralysis of commerce by dominant capitalistic groups. 

Although conceivably directed at capitalistic organizers 
solely, both the Interstate Commerce and Sherman Acts have 
been interpreted to include combinations of labor which were 
in restraint of trade.“ 

Within the narrow limits of the “flow of commerce” we 
may see an expansion of federal power to collateral subjects. 
Protection to commerce has supported federal specification of 
mechanical equipment, limitation of hours of labor, such social 
policy as the Employers Liability Act, and trade policies such 
as the Interstate Commerce and Sherman Acts. Instead of 
acknowledging freely that commerce did mean regulation of 
national business, whether primarily or not dependent upon 
movement, the Court has proceeded to justify national super- 
vision of business on the pretense that Congress is acting with 
the chief motive of removing obstructions to interstate move- 
ment. It was said that the anti-trust laws freed movement of 
articles in commerce; and in the field of trade regulation gen- 
erally the language, “burden on commerce,” has been the 
source of judicial justification. Thus some local affairs may so 
impinge upon commerce that these must be an incidental sub- 
ject of congressional regulation. The Court has upheld detailed 

46 A conspiracy to do acts prohibited by the Interstate Commerce Act was 
effected by a brotherhood of locomotive engineers who had induced the 
railroad for which they worked to join them in a boycott against another 
railroad refusing to meet the demands of its men on strike. Toledo & R. v. 
Penn. Co., 54 Fed. 730 (1893). 

In Loewe v. Lawlor (Danbury Hatters Case), 208 U.S. 274 (1908), 


laboring men instituting a secondary boycott were deemed such a combination 
in restraint of trade as was prohibited by the Sherman Act. 
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regulation not only of stockyards*’ but of grain exchanges 
located in only a few cities but affecting business transactions 
throughout the entire country. A corner upon the exchange of 
cotton has been held to burden interstate commerce.*” The 
Labor decisions likewise focus the interstate character of indus- 
try. While the Court has prevented government interference 
in local strikes when the only effect is indirectly to diminish or 
delay shipment,” it has sustained such interference in the Sec- 
ondary Boycott Cases,” where prices and competitive conditions 
in various states would be affected and obviously where no state 
could control the situation. 

The decisions under the Wagner Act warrant government 
interference to support collective bargaining because the unsat- 
isfactory method of dealing with strikes has choked the flow of 
commerce or impeded the operations of concerns causing unfor- 
tunate economic results beyond state lines. That strict anology 
to the flow of commerce has been departed from is indicated by 
the statement of the Court that 

We do not find it necessary to determine whether these features of 
defendant’s business dispose of the asserted analogy to the ‘stream of 
commerce” cases. Burdens and obstructions may be due to injurious 
actions springing from other sources.” 

Thus in those industries whose national operations will be de- 
layed by ineffectual dealings between employers and employees, 
an aspect of interstate commerce is recognized. 

The Guffey and Schechter cases” are perhaps to be distin- 

4? Stafford v. Wallace, 258 U.S. 495 (1922); Tagg Bros. & Moorhead 
v. United States, 280 U.S. 420 (1930). 

*8 Board of Trade v. Olsen, 262 U.S. 1 (1923). 

49 United States v. Patten, 226 U.S. §25 (1913). 

5° United Mine Workers v. Coronado Coal Co., 259 U.S. 344 (1922); 
United Leather Workers v. Herkert & Meisel Trunk Co., 265 U.S. 457 
(1924); and Levering & Garrigues Co. v. Morrin, 289 U.S. 103 (1933). 

51 Loewe v. Lawlor, 208 U.S. 274 (1908); Paine Lumber Co. v. Neal, 


244 U.S. 459 (1917); Duplex Printing Press Co. v. Deering, 254 U.S. 443 
(1921); and Bedford Cut Stone Co. v. Journeymen Stone Cutters’ Ass’n., 
274 U.S. 37 (1927). 

52 57 Sup. Ct. Rep. 624. 

53 See notes 14 and 15, supra. 
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guished on both these grounds. If the current of commerce 
is a criterion, coal mining in Pennsylvania and wholesale dis- 
position of chickens in New York may be characterized as out- 
side this current since they exist at the beginning and end of 
commerce respectively and do not represent an intermediate 
or temporary point of abeyance. But even if we depart from 
the current of commerce doctrine to the newly announced cri- 
terion, still the Guffey and Schechter cases may be distin- 
guished. The business organizations against which collective 
bargaining was enforced in the Wagner cases were not all 
strictly within the current of commerce. Yet the failure of these 
organizations to recognize collective bargaining would have 
caused economic fluctuations throughout the entire nation di- 
rectly traceable to this failure. Thus, where the need for col- 
lective bargaining even in a local industry is felt beyond state 
lines, the right to regulate collective bargaining may be added 
to the federal domain over interstate commerce. The Codes 
attacked in the Guffey and Schechter cases were attempting to 
regulate details of working conditions—hours of labor and 
wages—and were not confined to the more general field of 
enforcement of collective bargaining. 

Federal action in the Wagner cases does not prescribe local 
working conditions for an industry but authorizes collective 
bargaining, which in a sense can be characterized as more funda- 
mental and intrinsically national. It may be possible to allow 
government regulation of collective bargaining alone without 
further intérference in the state’s inherent police-power sov- 
ereignty as to the details of labor. Working conditions may be 
most amenable to local adjustment. Residents of one state 
might prefer to develop certain details of working life in ac- 
cordance with local need and advantage.”* Bargaining power, 


4 So, too, the policy of Congress in the Social Security Act was to allow 
states freedom in choosing an unemployment insurance plan to meet local 
preference. For a discussion of the constitutionality of the various plans see 
Pike, Unemployment Insurance and Workmen’s Compensation, 10 So. Cal. 


L. Rev. 253, 273 et seg. (1937). 
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however, is a force which the worker must possess. If employ- 
ees of large business concerns strike for this right, an obstruction 
to commercial intercourse results of such national concern that 
the source from which it arose, the desire for collective bargain- 
ing, must be viewed as an aspect of interstate commerce. 

The isolation of collective bargaining from industries here- 
tofore considered local goes back to the dominance of state or 
federal rights in a particular field.” The state has yielded one 
aspect of business—collective bargaining—yet still trusts the 
wisdom of the Court in checking a hasty Congress from intrud- 
ing too deeply. The power of the Court lies in pronouncing 
upon the individual instances which come before it. As Mr. 
Justice Hughes said in the steel case: 

The Constitution does not forbid “cautious advance, step by step,” 
in dealing with the evils which are exhibited in activities within the range 
of legislative power.” 

Expansion of federal power has not been confined entirely 
to the concept of protection to the flow of commerce but has 
extended that protection to the public at large through certain 
controls upon that movement. Nowhere within the constitu- 
tional authorization is Congress empowered to legislate for the 
general welfare,” yet regulation of the public morals and health 
have been justified under the interstate commerce clause. 

The famous Lottery case™ is precedent for the contention 
that Congress may exclude from commerce articles which, 


°° A field in which national interest predominates or comes to dominate 
may be declared exclusively federal; fields in which state interests apparently 
prevail will be deemed subject to state regulation until Congress overcomes the 
presumption by stepping into the field. 

56 57 Sup. Ct. Rep. 628. 

5? The words “general welfare” appear in Art. I, Sec. 8, Cl. 1 of the 
Constitution: “The Congress shall have Power to lay and collect Taxes, 
Duties, Imposts, and Excises, to pay the Debts and provide for the common 
Defence and general Welfare of the United States . . .” “General welfare” 
has been deemed a limitation upon spending under the taxing clause rather 
than a substantive grant of power. The view of Hamilton, Madison, and 
Story are contained in Corwin, Twilight of the Supreme Court (1934), ¢. iv. 
and attempts to protect the people from deception and fraud 


°® Champion v. Ames, 188 U.S. 321 (1903). 
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though not harmful directly to commerce itself, nevertheless 
may be excluded when their circulation tends to undermine the 
public welfare. The purpose of the Lottery Act was twofold: 
to protect the public and to enforce state prohibition of lotteries 
by making impossible the importation of tickets through com- 
merce. This decision does not assert that Congress may prohibit 
any article entering upon commerce but only those which when 
delivered will harm the public. 

The exclusion of unfit and misbranded foods,” diseased 
cattle,’ obscene literature,” prize-fight films,” contraceptive 
articles and information,” enforce the principle announced in 
the Lottery case. 

The Mann Act of 1910, which forbade the transportation 
of a woman across a state line for immoral purposes was likewise 
sustained.** The Motor Vehicle Theft Act was upheld” to pre- 
vent furtherance of crime by denying facilities of commerce to 
stolen cars. The recent kidnapping law’ has expanded this 
theory considerably by setting up an irrebuttable presumption 
that a kidnapper who keeps his victim more than three days has 
been using the facilities of interstate commerce, and that in 
attempting to further his anti-social end through these means 
becomes subject to federal authority. 

Reverting to the language of Hoke v. United States” in 
which the Mann Act was upheld, we find a rather sweeping 
estimate of Congress’ power under the commerce clause. 

°° Hipolite Egg Co. v. United States, 220 U.S. 45 (1911). 

6° Reid v, Colorado, 187 U.S. 137 (1902). 

*! See Balter, Some Observations Concerning the Federal Obscenity Stat- 
utes, 8 So. Cal. L. Rev. 267 (1935). 

°° Weber v. Freed, 239 U.S. 325 (1915); Binderup v. Pathe Exchange, 
Inc., 263 U.S. 291 (1923). 

°8 United States v. Popper, 98 Fed. 423 (N.D. Cal. 1899). 

°4 Hoke v. United States, 227 U.S. 308 (1913); Caminetti v. United 
States, 242 U.S. 470 (1917). 

® Brooks v. United States, 267 U.S. 432 (1925). 

®6 Sustained in Gooch v. United States, 297 U.S. 124 (1936). Cf. 


Cowan, Ex parte Snatch, 31 Ill. L. Rev. 734 (1937). 
®7 See note 64, supra. 
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The principle established by the cases is the simple one, when rid of 
confusing and distracting considerations, that Congress has power over 
transportation “among the several states,” that the power is complete in 
itself and that Congress as an incident to it, may adopt not only means 
necessary but convenient to its exercise and the means may have the 
quality of police regulations."* 


This statement is sufficiently comprehensive to erase the 
objections raised in Hammer v. Dagenhart™ had it been ad- 
hered to. The purpose of excluding from interstate commerce 
products of child labor was to discourage the exploitation of 
children in manufacturing. The deprivation of a market to 
these goods would suffocate the abuse by indirection. Yet the 
Court was unwilling to carry its scattered approvals of plenary 
powers to a field where the advisability of federal entrance was 
doubtful. Words of limitation were, therefore, used: 


The grant of power to Congress over the subject of interstate com- 
merce was to enable it to regulate such commerce, and not to give it 
authority to control the states in their exercise of the police power over 
local trade and manufacture.”° 


The Court was convinced that as to conditions of child labor, 
local interests prevailed incontrovertably over national. 

Another method of attack upon this problem is suggested, 
however, by the policy of Congress to regulate movement in 
commerce in such a way as to aid the states in their local pro- 
grams.” Certain reforms, originating in the states, may receive 
protection and emphasis through federal legislation, when the 
government itself would not be allowed to take the initiative 
on the subject. Programs of national as well as state desirabil- 
ity may be promoted in this way. 

The states were early confronted with the delicate problem 
of how to enforce their local views and how at the same time 
to avoid burdening interstate commerce. The Court from the 

88 227 US. 323 (1913). 

69 247 US. 251 (1918). 

70 247 U.S. 273-274 (1918). 


™1 See generally Himbert & Stone, Congressional Assistance to the States 
under the Commerce Power, g Rocky Mt. L. Rev. 101 (1937). 
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beginning was sympathetic and in the License Cases” decided 
that a state could license or prohibit entirely sale in the original 
package of liquor brought in from other states or from abroad. 
But the success of the first legislation was overshadowed by two 
later holdings. The first, Bowman v. Chicago & Northwestern 
Railway Co.," invalidated an Ohio statute which sought to 
penalize railroads delivering liquor with knowledge that the 
consignees were not authorized to sell. The second, Leisy v. 
Hardin™ overruled the License cases and denied the state the 
privilege of regulating transactions in the original package. 
Both these decisions were based on the holding that the subject 
regulated was not available to the states when Congress in fact 
had not released the field to them. 

Steps were next taken by Congress to release the field with 
the Wilson Act,’’ unsuccessful because of an unfortunate judi- 
cial interpretation,’’ and further cooperation with the states was 
effected by the Webb-Kenyon Act, which was successfully main- 
tained in the case of Clark Distilling Co. v. Western Maryland 
Railway Co." Liquor was deemed to be in a class with lottery 
tickets, an article whose movement in commerce would promote 
immorality. Instead of prohibiting the transportation of all 
liquor, the act made unlawful only shipments to those states 
barring it locally. The Reed “Bone Dry” Amendment ex- 
tended the prohibition to instances where a state had barred 

72 5 How. 504 (1847). That goods brought in from foreign countries do 
not become subject to the jurisdiction of the individual states was decided two 
years previously in Brown v. Maryland, 12 Wheat. 419 (1827). 


3 125 U.S. 465 (1888). 
74135 U.S. 100 (1890). 


The Act provided that “intoxicating liquors . . . . transported into 
any State or Territory or remaining therein . . . . shall upon arrival... . 
be subject to the operation . . . . of the law of such State or Territory, and 


shall not be exempt therefrom by reason of being introduced therein in orig- 
inal packages or otherwise.” Act of Aug. 8, 1890, 26 Stat. at L. 313, 
sustained in Im Re Rahrer, 140 U.S. 545 (1891). 

In Rhodes v. lowa, 170 U.S. 412 (1898), arrival was interpreted to 
mean delivery to a consignee and not arrival of shipment at a state line. This 
construction made enforcement of the law difficult and ineffective. 


77 242 USS. 311 (1917). 
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the sale of liquor, despite the fact that home consumption of 
liquor might at the same time be legal.** Congress has further 
sought to cooperate with the states in the preservation of game 
and has refused lawbreakers access to facilities of interstate 
commerce in disposing of their goods.” 

The theory of cooperation with state legislation has been 
advanced as the next ground upon which to rest child-labor 
legislation. That such an attempt would be successful is sug- 
gested by the analogous situation in respect to prison-made 
goods. The Hawes-Cooper Act, construed in Whitfield v. 
Ohio,” required that all goods be labelled as to the prison and 
state of their manufacture and that upon arrival in any state 
they become subject to its laws. An extension of the doctrine is 
embraced in the Ashurst-Sumners Act, which prohibits shipment 
of prison-made goods to states banning their sale. The law was 
approved in the recent case of Kentucky W hip & Collar Co. v. 
Illinois Central Railway Co." The effect of these two acts is 
to confine competition in prison-made goods to those states 
allowing them a market and only upon such terms as are sanc- 
tioned by the state in order that competitive conditions be some- 
what equalized, or a market removed altogether. If Congress 
should enact similar protection to states prohibiting or regulat- 
ing child labor, the evil would be restricted at least to the states 
which by the absence of legislation have indicated their willing- 
ness to tolerate it. 

A survey of federal expansion upon the judicial lines an- 
nounced and developed will indicate a trend somewhat as fol- 
lows: Congress, as we have seen, has acquired a general police 
power and social control through legislation affecting transpor- 
tation and its human agencies. This police-power influence has 


78 This amendment to the Postoffice Appropriation Act of 1917 carried 
federal cooperation to the extent of encroachment upon internal state regula- 
tion. See United States v. Hill, 248 U.S. 420 (1919), and Cushman, note 
16, supra, 409. 

™ Rupert v. United States, 181 Fed. 87 (C.C.A. 8th, 1910). 

8° 297 U.S. 431 (1936). 

51 57 Sup. Ct. Rep. 277 (1937). 
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been extended to the general public by refusal to allow com- 
merce to consummate transactions harmful to the public. An 
arbitrary manipulation of commerce to promote the general 
welfare apparently has been barred by the doctrine of Hammer 
v. Dagenhart.”* This decision prevented Congress from making 
shipments in commerce dependent upon compliance with certain 
standards of production prior to shipment. Yet policies of states 
which are favored by Congress may be nurtured through regu- 
lations of commerce, thus indirectly promoting a national pol- 
icy. The most recent and most important aspects of interstate 
commerce concern the regulation of business. 

As has been pointed out, the word “commerce” may well 
have meant not only movement but all transactions of business 
extending from one state to another. There is evidence that 
such was the meaning of the word and that the intent of the 
Fathers was for the government to regulate trade when the 
states could not effectively control such trade, or the aspects 
thereof, because of their national import. Nevertheless, the 
early and continued emphasis upon transportation led to an 
interpretation that commerce meant essentially movement. 
Although the field was thus narrowed, national need demanded 
increased power, and the application of the commerce clause has 
been gradually expanded. “Movement” language is still re- 
sorted to in the Wagner Act cases, but a practical appraisal indi- 
cates a broader view as to the factual conditions which “affect” 
or “obstruct” the “movement” of commerce. That the national 
aspects of a, business and yet not its entire organization may be 
subjected to federal regulation seems a likely interpretation of 
the recent trend of decision. Thus is reserved to the states the 
control of aspects of business more suitably regulated locally. 

Studies in constitutional law through any rationale pre- 
sented must recognize the responsibility with which the justices 
are entrusted and realize that seeming incongruities in logic 
may often be wisdom in policy. Had business early been de- 


52 See note 63, supra. 
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clared national in character, it is conceivable that the govern- 
ment would have been lacking in the experience, resources, and 
administrative technique necessary to cope with problems so 
gigantic. The caution with which “commerce” has been ex- 
panded through judicial sanction of what constitutes business 
on a national scale, whether aided by the presence of movement 
or not, is not to be discredited as ignorance by facetious writers 
but rather would be more profitably understood in the Court’s 
desire to maintain the balance between federal and state power 
which underlies the Constitution as the foundation of our pres- 
ent system of government. 
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NOTES AND COMMENTS 





ARREST 


Tue Law or ARREST 


When a crime has been committed, ordinarily the first step in the 
prosecution of the accused is to arrest him. An arrest, said Justice 
Merrimon in Lawrence v. Buxton,’ “is intended to serve, and does 
serve, the end of bringing * * * the person arrested personally within 
the custody and control of the law.” The arrest may be made in two 
ways. It may be accomplished, under proper circumstances, by an officer 
or a private person without a warrant, or it may be made with a warrant 
issued by the proper authority. 


Arrest WitHout WaRRANT 

In many cases the ends of justice would be defeated, if no arrest 
could be made without a warrant, for while a warrant is being procured 
the offender may escape. Therefore, let us consider the situations, at 
common law and under statutes, in which a person may be arrested for 
a felony, breach of peace or other misdemeanor by an officer or a private 
person without a warrant. 

An officer may arrest a person without a warrant to prevent him 
from committing a felony.’ 

Both at common law and under the statutes of many states, it is 
clearly established that an officer may arrest without a warrant for a 
felony committed in his presence.* The policy of the law is that no 
felon has any right to complain about being caught.* 


1 102 N.C. 129, 131, 8 S.E. 774 (1889). 

* This rule is exemplified in a case where a man was arrested without a warrant to 
prevent him from murdering his wife. Hancock v. Baker, 2 Bos. & P. 260 (1800). The 
common law rules can be found in 9 Halsbury, pp. 296-307, secs. 607-617; with supple- 
ments, 1934, sec. 613; and for a detailed discussion of the problem see Wilgus, Arrest 
Without Warrant, 22 Mich. 541, 673, 798 (1924). 

* Thus, arrests were legally made without a warrant where an officer caught the 
accused carrying concealed weapons, Porello v. State, 121 Ohio St. 280, 29 Ohio L.R. 
398, 168 N.E. 135 (1929); Steif v. Cincinnati, 19 Ohio Dec. (N.P.) 484, 6 Ohio L.R. 
602 (1909; Drolesbaugh v. Hill et al., 64 Ohio St. 264, 60 N.E. 202 (1901); discovered 
intoxicating liquor in plain sight in the house of the accused, Peo. v. Harter, 244 Mich. 
346, 221 N.W. 302 (1928); caught one operating a house of ill-fame, Wolf v. State, 
19 Ohio St. 248 (1869); and seized a drunken person who took a shot at him, Partin v. 
Comm., 197 Ky. 840, 248 S.W. 489 (1923). Ohio G. C. sec. 13432-1; Ala. Code 1923, 
sec. 3263; Cal. Penal Code, 1925 sec. 836; Mich. Pub. Acts, 1927, No. 175, Ch. IX, sec. 
15(b); Wahl v. Walton, 30 Minn. 506, 16 N.W. 397 (1883); U. S. v. Rembert, 284 
Fed. 996 (1922); Howard v. State, 137 Ark. 111, 208 S.W. 293 (1918); Elswick v. 
Comm., 202 Ky. 703, 261 S.W. 249 (1924); Harper v. State, 84 Tex. Cr. Rep. 345, 207 
S.W. 96 (1918). 

* Brooks v. Comm. 61 Pa. 352, 100 Am. Dec. 645 (1869). 
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It is a general rule that an officer may arrest without a warrant 
when a felony has in fact been committed and he has reasonable cause 
to believe that the person to be arrested has committed it,” whether there 
be time to get a warrant or not." If a felony has not in fact been com- 
mitted, an officer will be justified if he acted on reasonable grounds and 
in good faith’ in arresting the supposed felon, but generally a private 
person will be liable to a false imprisonment action unless a statute 
protects him.° 

There is a difference of opinion among English authorities regarding 
the right of an officer to arrest without a warrant on reasonable grounds 
to believe that a felony has been committed.” Blackstone says an arrest 
can be made without a warrant only in case a felony has actually been 
committed or on suspicion where there has been a dangerous wound- 
ing.”° In Samuel v. Payne," it was stated that an officer could arrest 
without a warrant on reasonable cause to believe that a felony had been 
committed even though no felony had in fact been committed. The 
same rule is adopted in Lawrence v. Hedger,'® which was an arrest of a 
person night walking who was suspected on reasonable grounds to be 
about to commit a felony. The settled rule at common law in this 
country is that an officer may arrest without a warrant on suspicion of a 
felony where he has reasonable grounds to believe (a) that a felony has 
been committed, and (b) that the person arrested has committed it.”* 
This rule is adopted in the statutes of several states.** 


° A provision to this effect can be found in the following statutes: Ill. Rev. Stat., 
1925, ch. 38, sec. 681; Oregon Olson’s Laws, 1920, sec. 1763; Ohio G. C. 13432-2; 
Amer. Ry. Ex. Co. v. Summers (Ala., 1923), 94 So. 737; Somerset Bank v. Edmund, 76 
Ohio St. 396, 81 N.E. 641 (1907); Mangino v. Todd, 19 Ala. App. 486, 98 So. 323 
(1923); State v. Dunivan, 217 Mo. App. 548, 269 S.W. 415 (1925); State v. Bradshaw, 
53 Mon. 96, 161 Pac. 710 (1916); Douglass v. State, 1§2 Ga. 379, 110 S.E. 168 
(1921); Collins v. Comm., 192 Ky., 412, 233 S.W. 896 (1921); Speris v. Comm., 207 
Ky. 455, 269 S.W. 532 (1925); McKenna v. Whipple, 97 Conn. 695 (1922); State v. 
Gartland, 304 Mo. 87, 263 S.W. 165 (1924). 

° Holley v. Mix, 3 Wend (N.Y.) 351 (1829). 

* Carr v. State, 43 Ark. 99 (1884). 

* See note 6, supra. Also the Amer. Law Inst., Code of Crim. Proc. (April 9, 1928), 
commentary on pp. 156-159. 

* Amer. Law Inst., Code of Crim. Proc. (April 9, 1928), commentary, p. 153. 

*” Book IV, 292. 

111 Doug. 359 (1780). 

3 Taunt. 13 (1810); Lord Halsbury, Laws of England, Vol. g, sec. 611, page 
298 states the same unqualified rule that is found in Samuel v. Payne, supra, note 11. 

® Doering v. State, 49 Ind. 56 (1874); Filer v. Smith, 96 Mich. 347, 55 N.W. 999 
(1893); Creagh v. Gamble, 24 L.R. Irish, 458 (1887); State v. Evans, 161 Mo. 95, 84 
Am. St. Rep. 669 (1907); State v. Whitley (Mo. 1916), 183 S.W. 317. 

** North Car. Consol. Stat., 1931, sec. 4544; Ark. Dig. of Stat., 1921, sec. 2904; 
Ala. Code, 1928 and cumulative supplement of 1936, sec. 3263; Ohio G. C., sec. 13432-2 
“When a felony has been committed, or there is reasonable ground to believe that a 
felony has been committed, any person without a warrant may arrest another whom he 
has reasonable cause to believe is guilty of the offense, and detain him until a warrant can 
be obtained;” S.C. Code of Laws, 1912, Crim. Code secs. 907 and 908; Okl. Comp. Stat., 
Secs. 2471 and 2473. 
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Under the two preceding rules the question of what constitutes 
reasonable grounds often arises. The Ohio and Illinois courts have laid 
down the test generally followed, that reasonable grounds exist when 
the circumstances are sufficiently strong in themselves to warrant a 
reasonable and prudent person in believing the accused to be guilty of a 
felony.”® 

At common law, an officer might arrest without a warrant for a 
breach of the peace committed in his presence.’* The same rule is appli- 
cable today." The term “breach of the peace” is generic and includes 
riots, routs, unlawful assemblies, forcible entry detainer, affrays, public 
or private prize fights, the wanton discharge of firearms near the bed- 
chamber of a sick person and many other offenses."* “Commonly and 
more narrowly it signifies any criminal act of a sort to disturb the public 
repose.”*® A disturbance in a school,” an intoxicant yelling and raising 
a disturbance in a village,”* and a disturbance in a home raised by wife- 
beating’* have been held to constitute breaches of the peace for which 


© Bock v. City of Cincinnati; 43 Ohio App. 257, 183 N.E. 119 (1931); Petition 
of the city of Cincinnati dismissed in 124 Ohio St. 666, 181 N.E. 119 (1931); People v. 
Bressler, 223 Mich. 597 (1923); People v. Ford, 356 Ill. §72, 191 N.E. 315 (1934); 
People v. Roberts, 352 Ill. 189, 185 N.E. 253 (1933); People v. Scalisi, 324 Ill. 131, 
154 N.E. 715 (1926). The following has been held to constitute reasonable grounds for 
arrest without warrant: where an officer, acting on a bona fide belief, resulting from sus- 
picious moves of the accused, finds concealed weapons on his person, Trimble v. Cincin- 
nati, 30 N.P. (N.S.) 227 (1932); where a sheriff, acting on information from an appar- 
ently reliable source, catches the accused transporting liquor, People v. Mohl, 252 Mich. 
469, 233 N.W. 383 (1930); People v. Benner, 243 Mich. 688, 220 N.W. 714 (1928); 
on information the officer finds a still in Mapp v. State, 148 Miss. 739, 114 So. 825 
(1927); where the accused, in answer to the question of an officer as to what he had in his 
motorboat, replied, “Beer,” in Daisen v. United States, 4 Fed. (2nd) 382 (1924); where 
an officer arrested a formerly convicted chicken thief who was seen carrying a sack full 
of chickens, Turner v. Comm., 191 Ky. 825, 231 S.W. 519 (1921); and where agents 
acted on telephone orders received by the arrested person for the delivery of liquor at a 
certain time and place, Altshuler v. U. S., 3 Fed. (2nd) 791 (1925). The following was 
held‘ not to justify an arrest without a warrant on reasonable cause: where an officer 
merely saw a person hand two bottles to another, Tesolin v. State, 188 Wis. 275, 205 
N.W. 825 (1925); where an officer acted on mere suspicion, Cook v. Singer Sewing Mach. 
Co., 138 Cal. App. 418 (1934); U. S. v. Schultz (U.S. D. C. of Ariz. 1933), 3 Fed. 
Supp. 273; Reed v. Philpot’s Admin., 235 Ky. 429, 31 S.W. (2d) 709 (1930); Coffey v. 
State, (Okl. Cr. App. 1927) 258 Pac. 923; U. S. v. Wiggins (U. S. D. C. of Min. 1927), 
22 Fed. (2d) 1001; where an officer acted only on an anonymous tip, People v. Ward, 
226 Mich 45, 196 N.W. 971 (1924); where an arrest was made on hearing a cry “hold- 
up,” People v. Mirabelle, 276 Ill. App. §33 (1934); and where an officer based his arrest 
on a telegram from a private person, Jones v. Watson, 119 La. 491, 44 So. 275 (1907). 

16 Blackstone, Book IV, 292. 

** Mangino v. Todd, 19 Ala. App. 486, 98 So. 323 (1923). 

1® People v. Bartz, 53 Mich. 493, 19 N.W. 161 (1884). As to what constitutes 
breach of the peace see Wilgus, Arrest Without Warrant, 22 Mich. L. Rev. §73-575 
(1924); and see an excellent annotation on the extension of the breach of the peace con- 
cept by statutes and ordinances in Ann. Cas. 1917¢ pp. 889-901, based upon Delk v. 
Comm., 166 Ky. 39 (1919). 

1° Bishop on Criminal Law, 9th Ed., sec. 536 (1923). 

*° Douglas v. Barber, 18 R.1. 459, 28 Atl. 805 (1894). 

*1 People v. Johnson, 86 Mich. 175, 48 N.W. 870 (1891). 

*° Comm. v. Tobin, 108 Mass. 426, 11 Am. Rep. 375 (1871); Ramsey v. State, 92 
Ga. 53, 17 S.E. 613 (1893). 
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arrests without warrants were legal. But an arrest cannot be legally 
made if the breach of the peace is past.” 

At common law there is a difference of opinion among authorities 
as to whether an officer may arrest without a warrant for all misde- 
meanors committed in his presence. Blackstone** limits such arrest to a 
breach of the peace committed in the presence of an officer and to night 
watchmen who may arrest night walkers, and imprison them until 
morning. Russell, on Crimes,” says that an “officer may arrest any 
person who in his presence commits a misdemeanor or breach of the 
peace.” Lord Halsbury” restricts legal arrests without a warrant for 
misdemeanors committed in the presence of an officer to breaches of the 
peace. Such confusion is not found in the United States because statutes 
and municipal charters have quite generally authorized an officer to 
arrest without a warrant for any misdemeanor committed in his pres- 
ence.*’ It is ordinarily held that an officer cannot arrest a person with- 
out a warrant for a past misdemeanor.” Cases have held statutes and 
ordinances conferring authority on an officer to make an arrest without 
a warrant for a mindvemenes not committed in his presence unconstitu- 
tional,”” on the ground of deprivation of personal liberty without due 
process of law.*° Illinois, however, by statute permits an officer to arrest 
without a warrant for past misdemeanors,*’ and a Missouri statute 
restricts arrests without a warrant for past misdemeanors to cities of 
300,000 or over.*” 

The phrase “in his presence” in connection with arrests without a 
warrant for felonies and misdemeanors has been liberally interpreted 
ie the courts. Thus, the courts have held a crime to have been commit- 

* State vy. Lewis, 50 Ohio St. 179, 33 N.E. 405 (1893). 

** Book IV, 292. 

7th Eng. (Ed.) 725 (1910). 

. ° Laws of England, Vol. g, p. 299. 

*7 Ohio G. C., sec. 13432-1; Iowa Code, 1931, sec. 13,468; Ky. Car. Codes, 1927, 
Crim. Proc., sec. 36; Min. Rev. Stat., 1927, sec. 10570; Mont. Rev. Codes, 1921, sec. 
11753; Neb. Comp. Stat., 1929, sec. 29-401; Ore. Oleson’s Laws, 1920, sec. 1763; 
Ashby v. State, (Okl. Cr. App., 1926) 243 Pac. 1003; Edwards v. State, 163 Md. 298, 
162 Atl. 856 (1932); Brewer v. Wynne, 163 N.C. 319, 79 S.E. 629 (1913); Erie R. Co. 
v. Reigherd, 7 Ohio L.R. 485, 166 Fed. 247 (1909). 

*° Doering v. State, supra, note 13; Taylor v. State, 118 Okl. 262, 247 Pac. 377 
(1926); Vinson v. Com., 219 Ky. 482, 293 S.W. 984 (1927); People v. Defore, 242 
N.Y. 13, 15 N.E. §85 (1926); Munzebrock v. State, 10 Ohio D.R. 277, 19 Wk. L. Bull. 
389 (1886); Hopper v. Mabley and Carew Co. et al., 14 Ohio Dec. (N.P.) 236 (1903). 

"In re Kellam, 55 Kan. 700, 41 Pac. 960 (1895); Pinkerton v. Verberg, 78 Mich. 
5735 18 Am. St. Rep. 473 (1889). 
” See note 30, supra. 

*! People v. Ford, 356 Ill. 572, 191 N.E. 315 (1934); Sec. 4, div. 6 of The Crim. 
Code (Cahill’s Illinois Stat., 1933, p. 1078); People v. Roberts and People v. Scalisi, 
supra, note 15. 


** Missouri Rev. Stat., 1909, sec. 9805; Hanson v. Bieber, 271 Mo. 326, 197 S.W. 
68 (1917). 
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ted “‘in the presence of” an officer where the officer has been apprised by 
his sense of sight, sound, or smell that a crime was being committed.** 

An officer may arrest and detain a person for a reasonable time** 
until a warrant can be obtained.*” The question of what is an unreason- 
able delay is left to the jury.*° 

It is the duty of a private person who is present when a felony is 
committed to apprehend the felon without a warrant.*’ At common 
law and by the great weight of authority in the American courts, a pri- 
vate person may arrest without a warrant where a felony has in fact 
been committed and he has reasonable grounds to believe that the person 
arrested is the guilty party.** Nothing short of proving the felony will 
justify the arrest.*” A few states hold that the felony must have been 


°8 The crime was committed in the presence of the officer when he saw: the defendant 
picking up a jar of whiskey concealed in a field, Fletcher v. Com., 96 Ky. 625, 245 S.W. 
134 (1922); a person operating a whiskey still, Barton v. State (Okl. Cr. App. 1924) 
222 Pac. 272; the flash of a pistol at a distance in the dark, People v. Bartz, supra, note 
18; when he heard: an intoxicant yelling and raising a disturbance in a village, 
People v. Johnson, supra, note 21; accused raising a disturbance in his house, Com. v. 
Tobin, supra, note 22; shots fired, and on rushing to the scene found the offender with 
evidence of the crime on him, Piedmont Hotel Co. vy Henderson, 9 Ga. App. 672, 72 
S.E. 51, 55 (1911); when he smelled: the fumes from a still, McBride v. U. S., 261 
U. S. 614, 143 Sup. Ct. 359, 67 L.Ed. 827 (1922); the odor of fermenting mash, 
Miller v. U. S., 9 Fed. (2d) 382 (1926); opium fumes emanating from a building and 
caught the smoker, U.S. v. Fisher, 38 Fed. (2d) 830 (1930). The crime was committed 
in the presence of the officer when he caught: the defendant peddling without a license 
in breach of an ordinance, Conrad v. Lengel, 110 Ohio St. 532, 144 N.E. 278 (1924); 
a person begging in violation of the vagrancy law, State v. Pate, Ohio 7 N.P. 543, 5 
Ohio Dec. 732 (1897); the accused assisting in the placing of bets on horse races, 
Dunning v. Cincinnati, 21 N.P. (N.S.) 468, 29 Ohio Dec. 472 (1919); a person carrying 
concealed weapons, Ballard v. State, 43 Ohio St. 340, 1 N.E. 76 (1885). The following 
facts did not constitute crimes committed in the presence of an officer where: the officer 
saw, on entering a store, a memorandum pad from which he shook race horse slips, Bock 
v. Cincinnati, 43 Ohio App. 257, 183 N.E. 119 (1931), petition dismissed on appeal by 
the city in 124 Ohio St. 666, 181 N.E. 119 (1931); where the officer himself provokes 
the crime, Scott v. Feilsschmidt, 191 lowa 347, 182 N.W. 382 (1921); and where the 
officer does not hear a person cursing although he is within hearing distance, Smith v. 
State, 10 Ga. App. 36, 72 S.E. 527 (1911). 

3* Eichenlaub v. State, 36 Ohio St. 140 (1880). The arrest and detention of the 
accused for one hour was not unreasonable in Conrad v. Lengel, supra, note 34. 

*° Conrad v. Lengel, supra, note 34; Murray v. State, 6 N.P. (N.S.) 155, 18 O.D. 
286 (1907); Ohio G. C., sec. 13432-3. 

°° Raitz v. Green, 13 Ohio C. C. 455, 7 Ohio C. Dec. 238 (1897). 

57 Long v. State, 12 Ga. 293 (1852). 

3° > Hawk. P.C., Chap. 12, sec. 1; Ashley’s Case, 12 Coke 90; Ohio G. C., supra, 
note §, includes a private person; Brooks v. Comm., supra, note 4; Kennedy v. State, 107 
Ind. 144, 6 N.E. 305 (1886); Broway v. Crawford, 48 N.C. 433, 67 Am. Dec. 250 
(1856); Renck v. McGregar, 32 N.J. Law 70 (1866); Burch v. Franklin, 7 Ohio N.P. 
155, 7 Ohio Dec. 519 (1897); Fouts v. State, 113 Ohio St. 450, 149 N.E. 551 (1925); 
Peo. v. Ostrosky, 160 N.Y.S. 493, 15 Misc. Rep. 104 (1916); Com. v. Mecuso, 273 
Pa. 474, 117 Atl. 211 (1922); Burkhardt v. State, 83 Tex. Cr. Rep. 228, 202 S.W. 
513 (1918). 

** Beckwith v. Philby, 6 Barn. & C. 635 (1827); Comm. v. Carey, 12 Cush. (Mass.) 
246 (1853); Allen v. Lopinsky, 81 W. Va. 13, 94 S.W. 369 (1917); Demson v. Baker, 
144 La. 167, 80 So. 238 (1918). 
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committed by the person arrested to justify the arrest,*® but most courts 
do not follow such a restriction and hold that a felony committed by any 
person may justify the arrest.*’ 
private person to make an arrest for a felony, not committed in his 
presence, where he has reasonable grounds to believe the person arrested 
committed a felony, although no felony was in fact committed.** As a 
rule, a private person cannot arrest without a warrant for a misde- 
3 However, it is 
otherwise by statute in many states.** A private person may arrest to 
stop any breach of the peace committed in his presence*® without a war- 
rant, but he will be responsible to a false imprisonment action if he 
makes the arrest after the breach of the peace has ended.*° 
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There are some statutes that permit a 


meanor, even when it is committed in his presence.* 
4 


SEARCH AND ArRREst WitrHouT WARRANT 


It is a well settled rule that the right to search is incidental to legal 
arrest without a warrant.*’ Thus, the courts have upheld the following 
searches and seizures: search of premises and seizure of property illegally 
used or evidence to prove the crime charged;** search of the accused 
person and seizure of the instrumentalities of crime;** and the search of 


*° Rohan v. Swain, 5 Cush. (Mass.) 281, 285 (1850); Morley v. Chase, 143 Mass. 
396, 398 (1887); Wrexford v. Smith, 2 Root (Conn.) 171 (1795); dictum in Palmer v. 
Cent. Railroad Co., 92 Me. 409 (1899). 

*? Wilgus, Arrest Without Warrant, 22 Mich. L. Rev. 692 (1924); Enright v. 
Gibson, 219 Ill. 550, 76 N.E. 689 (1906); Kennedy v. State, 107 Ind. 144, 57 Am. St. 
Rep. 99 (1886). 

** Carroll’s Ky. Codes, 1927, Crim. Prac., sec. 37; Mann v. Com., 118 Ky. 800 
(1904); Mississippi Hem. Code, 1927, sec. 1265; South Car. Code of Laws, 1932, Chap. 
57, sec. 907; State v. Griffin, 74 S.C. 412 (1906); Ohio G. C., supra, note 5. 

** Leading case in the common law, Fox v. Gaunt, 3 Barn. & Ad. 798 (1832); 
Price v. Seeley, 10 Clark & F. 28 (1843); Wooding v. Oxley, 9 Car. & P. 1 (1839). 

** Miss. Hem. Code, 1927, sec. 1262; Mon. Rev. Codes, 1921, sec. 11,754; Ga. 
Code, 1926, Park’s Penal Code, sec. 921. 

° Timothy v. Simpson, 1 Cromp. M. & R. 757 (1835). 

*° Phillip’s v. Trull, 11 Johns. (N. Y.) 487 (1814). 

It would be well to conclude the present discussion of arrest without a warrant by 
quoting the Ohio G. C., sec 13432-5 to the effect that: “When an arrest is made without 
a warrant by a officer, he shall inform the person arrested of his authority and cause of 
the arrest; and when the arrest is made by a private person, he shall, before making the 
arrest, inform the person to be arrested, of the intention to arrest him and the cause of 
the arrest; except that when a person is engaged in the commission of a criminal offense, 
it shall not be necessary to inform him of the cause of his arrest.” Similar statutes may 
be found in the Min. Rev. Stat., 1927, sec. 10574; Iowa Code, 1931, sec. 13471; Ky. Car. 
Codes, 1927, sec. 39; Mon. Rev. Codes, 1921, sec. 11758. 

*? Maron vy. U. S., 8 Fed. (2d) 251 (1925); People v. Chyc, 219 Mich. 273, 189 
N.W. 70 (1922); Robertson v. Comm., 198 Ky. 699, 249 S.W. 1010 (1923); State v. 
Pluth, 1§7 Min. 145, 195 N.W. 789 (1923). 

** Pickett v. Martucci’s Liquors, 112 Conn. 169, 151 Atl. 526 (1930); Cincinnati 
v. Bush, 24 Ohio N.P. (N.S.) 81 (1922); Lee Kwnog Nom v. U. S., 20 Fed. (2d) 470 
(1927). 

*° Steyh v. State, 52 Pac. (2d) 121 (Okl. Cr. App. 1935); Day v. U. S.,¥27 Fed. 
(2d) 80 (1929); State v. Cohn, 155 Wash. 644, 285 Pac. 665 (1930); People v. Du- 
shane, 240 Mich. 35, 214 N.W. 944 (1927). 
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automobiles and seizure of illicit goods.°° Even though a concealed 
weapon be found, the search is illegal when the arrest is illegal.** Search 
of the defendant’s residence was held not to be justified simply because 
his wife was legally arrested.” 


Arrest WitH WarRANT 

“Tn all of the states, either by statute or at common law, warrants 
of arrest may be issued by any justice of the peace, or other magistrate 
who is given similar powers, on a proper complaint being made before 
him, for the arrest of a person who has committed a crime within his 
jurisdiction, or is reasonably suspected of having committed it. Warrants 
are generally issued by justices of the peace or police magistrates but they 
may also, at common law as well as by statute in most states, be issued 
by a judge of any court of record. If possible, a warrant should be 
obtained in all cases of arrest.” 


RequisiTEs OF A WARRANT OF ARREST 

It is a provision in all statutes that the warrant be in writing and in 
the name of the state where it is issued,°* and it has been held that a 
warrant not issuing in the name of the state is invalid.*° 

The warrant must be issued by a magistrate, judge, or justice of the 
peace having jurisdiction of the subject matter.°° The warrant may be 
issued or not at the discretion of such judicial officers.°’ If a justice of 
the peace exceeds his jurisdiction in issuing the warrant, he and the 
person at whose instance he acts will be liable to a false imprisonment 
action.”” In Ohio a warrant is properly issued if signed by the clerk of 
the police court.*® 

The nature of the offense must be substantially set forth in the 
warrant” and the statutes containing provisions on this requisite are of 
two types: (1) those which provide, in various wordings, that the war- 
rant shall set forth the substance of the complaint,*’ and (2) those 

°° People vy. Allen, 240 Mich. 491, 215 N.W. 419 (1927); Houck v. State, 106 
Ohio St. 195, 140 N.E. 112 (1922). 

5 People v. Macklin, 353 Ill. 64, 186 N.E. 531 (1933). 

52 Elg v. State, 84 S.W. (2d) 237 (1935). 

58 Clark, Criminal Procedure, 2nd Ed. p. 27 (1918). 

°* Lutterloh v. Powell, 2 N.C. 395 (1796); Ohio G. C., sec. 12432-19. 

55 Ellis v. Gee, § N.C. 446 (1810); 15 N. Car. Law Rev. 101, The Law of Arrest 
in North Carolina, by Albert Coates, Feb., 1937. 

°° Raferty v. People, 69 Ill. 111 (1873). 

°7 Bates v. Black, 23 N.P. (N.S.) 558 (1915); Molitor v. State, 6 Ohio C.C. 263 
(1892). 

°§ Truesdell vy. Combs, 33 Ohio St. 186 (1878). 

°° O’Brien v. Cleveland, 4 Dec. Rep. 189, 1 Clev. L. Rep. 100 (1878). 

°° State v. Leach, 7 Conn. 452 (1829); Floyd v. State, 12 Ark. 43 (1849); Brady 
v. Davis, 9 Ga. 73 (1850). 

*1 Ohio G. C., supra, note 55; Mich. Pub. Acts, 1927, No. 175, Ch. VI, sec. 35 
Minn. Gen. Stat., 1923, sec. 10,577; Wis. Stat., 1931, sec. 36102. 











336 LAW JOURNAL — JUNE, 1937 


which state that the warrant shall specify the offense for which the 
person is to be arrested.” 

The warrant shall command that the person against whom the 
complaint was made be arrested and brought before the magistrate 
issuing the warrant or, if he is absent or unable to act, before the nearest 
or most accessible magistrate of the same county. 

The constitutions of all but five of the states provide that the warrant 
shall contain a description of the person to be arrested.** In regard to 
this requisite various situations exist: (1) no constitutional provision, 
but a statute permitting the use of a fictitious name where the true name 
is unknown;*° (2) no constitutional provision, but a statute providing 
that no name need be inserted when the real name is unknown;*° (3) a 
constitutional provision requiring the description of the accused;°’ and 
(4) a constitutional provision requiring a description of the accused plus 
a statute permitting the use of any name if the true name is unknown.” 

In Ohio the warrant must state the time when issued, the munici- 
pality or county where it is issued, and be signed by the magistrate (or 
his clerk) with the title of his office.” 

In the majority of the states the warrant must be directed to and 
executed by a peace officer.” If no officer is available, some jurisdictions 
allow the magistrate to direct the warrant to a private person who may 
execute the same.” 


IssuANCE OF WARRANT — COMPLAINT 

To authorize the issuance of a warrant before indictment at common 
law and in many states, there must be made before the proper magistrate 
a complaint, on oath or affirmation,’’ showing that a crime has been 
committed” and there is probable cause to suspect the accused.’* The 


® Cal. Pen. Code, 1931, sec. 814; Ill, Rev. Stat., 1925, Ch. 38, sec. 688; N.Y. Gil. 
Cr. Code, 1926, Cr. Proc., sec. 152; Iowa Code, 1931, sec. 13462; N.H. Pub. Laws, 
1926, Ch. 362, sec. 8. 

** Ohio G. C., supra, note 55; Iowa Code, 1931, sec. 13461; Ore. Olson’s Laws, 
1920, sec. 1751./ 

°* A. L. I., Code of Criminal Proc., April 9, 1928, p. 101. 

°° N.Y. Gil. Cr. Code, 1926, Cr. Proc., sec. 152; People v. Dunning, 113 App. Div. 
35 (1906). 

°° Ala. Code, 1928, sec. §221. 

*7 U. S. Const. Art. IV; Ark. Const. Art. II, sec. 15; Ill. Const, Art. II, sec. 6; 
Ind. Const. Art. I, sec. 2; Mich. Const. Art. II, sec. 10; Ohio Const. Art. I, sec. 14. 

** Cal. Const. Art. I, sec. 19; People v. Brown, 59 Cal. 345, 355 (1881); Cal. Pen. 
Code, 1925, sec. 815. 

” See note 55, supra. 

7° Cal. Pen. Code, 1925, sec. 816; N.Y. Gil. Cr. Code, 1926, Cr. Proc. sec. 1533 
Ohio G. C., 1929, sec. 13432-9. 

™! Del. Rev. Code, 1915, sec. 3968; Missouri Stat. Anno., sec. 3418. 

7? See note 68, supra; Ohio G. C. 13,432, form of affidavit; Ohio G. C., supra, 
note 55, warrant shall contain a copy of the affidavit. 

*® State v. Burrell, 86 Ind. 313 (1882); Housh v. People, 75 Ill. 487 (1874). 
™* Comm. v. Phillips, 6 Pick. (Mass.) 211 (1834). 
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states have diverse statutes stipulating that a warrant shall be issued on 
a complaint made: (1) if it appears that any offense has been com- 
mitted; ‘° if the magistrate shall be satisfied that there are reasonable 
grounds for believing the offense charged has been committed; ** and if 
the magistrate from the complaint and any examination of witnesses 
made by him is satisfied that the offense has been committed and there 
is reasonable ground to believe that the person charged committed it.” 
An affidavit charging the offense in the language of the statute or ordi- 
nance is sufficient and is the safest practice.” But where the words of 
the statute are not sufficient to charge an offense, an affidavit using only 
the words of the statute is insufficient."” Knowledge of the accused that 
the offense is being committed need not be alleged in the affidavit where 
it can be implied from the offense.*° Failure to aver injury to the public 
in the affidavit makes it defective.“* An affidavit which avers mere 
suspicion is insufficient™ and it is not enough to aver a mere belief,** but 
there must be an averment in the affidavit of personal knowledge and 
belief.** An arrest on a complaint made out by one who personally knew 
nothing on the subject of the charge except what he obtained from 
another individual is illegal.*° A complaint issued on a common rumor 
was held void.*® 


WarranT AS A PROTECTION TO OFFICER 

An officer executing the process issued by a court having jurisdiction 
of the subject matter is protected-in the execution thereof, if the warrant 
be regular on its face and apparently within the jurisdiction of the court 
issuing the same.”’ If the magistrate unlawfully issues the warrant he, 
and not the officer executing it, will be liable if the warrant appears 

: es : 

regular and legal on its face.** The same is true even though the min- 


78 Mich. Pub. Acts, 1927, No. 175, Ch. VI, secs. 2 and 3; Mass. Gen. Laws, 1921, 
Ch. 276, sec. 22. 

*° Neb. Comp. Stat., 1922, sec. 9964; Ohio G. C., supra, note 105; Cal. Penal Code, 
1935, sec. 813. 

7? Ala. Code, 1928, sec. 5220; Ore. Olson’s Laws, 1920, sec. 1737. 

78 Emery v. State, 3 N.P. 204, 5 Ohio Dec. 121 (1896); Burke v. State, 104 Ohio 
St. 220, 135 N.E. 644 (1922); Brown v. Toledo, 7 Ohio N.P. 435, 5 Ohio Dec. 210 
(1891); State v. Stiles, 12 Ohio Dec. 398 (1902); Morris v. Conneaut, 20 N.P. (N.S.) 
289, 28 Ohio Dec. 83 (1917). 

™® Groenland v State, 4 N.P. 122, 6 Ohio Dec. 313 (1897). 

°° Brown v. Toledo, supra, note 78. 

*? Schreier v. St. Bernard, 19 Ohio Dec. 476, 6 Ohio L. Rep. 598 (1909). 

*? Johnson v. State, 82 Ala. 29, 2 So. 466 (1886); People v. Recorder of Albany, 
6 Hill (N.Y.) 429 (1844). 

*8 Pope v. Cincinnati, 3 Ohio Cir. Ct. 497, 2 Ohio Cir. Dec. 285 (1888). 

** State v. Hobbs, 39 Me. 212 (1855). 

®© Romfort v. Fulton, 39 Barb. (N.Y.) 56 (1861). 

5° Conner v. Comm., 6 Binn. (Pa.) 38 (1810). 

*? Parker v. Walrod, 16 Wend. (N.Y.) 514 (1836). 

*® Sandford v. Nichols, 13 Mass. 286, 7 Am. Dec. 151 (1816); Pearce v. Atwood, 
13 Mass. 324 (1816). 
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isterial or executing officer has knowledge of the facts rendering the 
warrant void for want of jurisdiction." But where the want or excess 
of jurisdiction appears on the face of the warrant it affords no protection 


2 90 
to the executing officer. WILuiaM T. CREME 


BREACH OF PROMISE 


Anti-Heart Baim LEGISLATION 


In an action begun in the New York courts the plaintiff sued to 
recover damages for the breach of the defendant’s promise to marry 
and for seduction. The New York Court of Appeals held that the 
plaintiff could not recover inasmuch as the legislature, in a valid exercise 
of their power, had abolished these causes of action. Fearon v. Treanor, 
272 N.Y. 268, 5 N.E. (2d) 815 (1936). 

At the present time six states including New York (Civil Practice 
Act, Section 61-a et seq Laws 1935, c. 263) have passed what has 
come to be known as anti-heart balm legislation. This list includes 
Indiana (Ind. Laws 1935, Ch. 208), Michigan (Public Act 1935, 
No. 127), Pennsylvania (Pa. Laws 1935, Ch. 263), New Jersey 
(N.J. Stat. Ann. 1935, par. 163-411 to 163-413), and Illinois (Ill. 
Rev. Stat. Ch. 38, par. 58(1)-58(6), 1935). These statutes are all 
substantially the same in character, sec. 61-b of the New York law 
saying, “The rights of action heretofore existing to recover sums of 
money as damages for alienation of affections, criminal conversation, 
seduction, or breach of contract to marry are hereby abolished.” ‘The 
Illinois Statute is the same in this respect although it does not mention 
the cause of action for seduction (apparently because the legislature was 
fearful as to the effect this would have upon the parents’ cause of action 
for seduction of a minor daughter). In addition, the Illinois Statute 
does not purport to abolish the causes of action as such; rather, it makes 
it unlawful and a felony to file, cause to be filed, threaten to file, or 
threaten to cause to be filed any pleading or papers of this sort. 

The passage of these statutes had been urged for several years prior 
to the adoption of the first of its kind in March, 1935, by Indiana. The 
New York legislature advanced as the underlying reasons for the 
statute’s passage that the actions had been made the agency for the 
commission of crime and the perpetration of frauds. Also, that the 


**° People v. Warren, § Hill (N.Y.) 440 (1843). 

°° Sprague v. Birchard, 1 Wis. 457, 60 Am. Dec. 393 (1853); Gurney v. Tufts, 37 
Me. 130, 58 Am. Dec. 777 (1853); People v. Warren, supra, note 124; McDonald v. 
Wilkie, 13 Ml. 22 (1851). 
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remedies for the actions had been subjected to grave abuses, thereby 
inflicting irreparable injury on wholly innocent persons. 

The case of Fearon v. Treanor, supra, is the first decision of a court 
of last resort as to the validity of the legislation. Prior to and at the 
time of the adoption of these statutes various writers expressed the opin- 
ion that such a law would be unconstitutional. Hibschman, Can “Legal 
Blackmail” Be Legally Outlawed? 69 U.S. Law Rev. 474 (1935); 
Meyers, Validity of Statutes Prohibiting Breach of Promise and Aliena- 
tion Suits, 2 Ohio Op. 146 (1935). But see 3 Univ. of Chi. L. Rev. 
68 (1935). The constitutional objection to such legislation is on the 
supposition that it violates the due process clause of the 14th Amendment 
to the U. S. Constitution. In addition, state constitutions have been 
made the bases for attacks. Most state constitutions have the same gen- 
eral provision that is set out in Art. I, Sec. 16 of the constitution of 
Ohio, namely, “All courts shall be open, and every person, for an injury 
done him in his land, goods, person, or reputation, shall have remedy by 
due course of law, and shall have justice administered without denial or 
delay.” Relying on provisions of this type it has been said that when 
the legislature takes away a common law right or cause of action it 
must in turn give some substitute. This contention is supported in 
adjudications on the so-called guest statutes. These acts were held 
unconstitutional at first because they went so far as totally to deprive a 
guest in an automobile of his cause of action for negligence against the 
driver. Stewart v. Houk, 127 Ore. 589, 271 Pac. 998, 61 A.L.R. 
1236 (1928); Coleman v. Rhodes, 159 Atl. 649, Del. Super. (1932). 
Later, however, when the statutes were amended so as to allow a 
plaintiff a remedy where the driver had been grossly negligent the courts 
upheld their validity. Sidver v. Silver, 108 Conn. 371, 143 Atl. 240, 
65 A.L.R. 943 (1928), aff'd in 280 U.S. 117, 65 A.L.R. 939 
(1929); Hazzard v. Alexander, 173 Atl. 517 (Del. 1934). 

In the principal case the court had no trouble in upholding the 
abolition of the cause of action for seduction. That right of action did 
not exist in favor of a seduced girl at common law. Weaver v. Backert, 
2 Pa. St. 80, 44 Am. Dec. 159 (1845); Colby v. Thomas, 99 Misc. 
Rep. 158, 163 N.Y.S. 432 (1917); Erwin v. Jones, 192 Mo. App. 
326, 180 S.W. 428 (1915); Woodward v. Anderson, g Bush (Ky.) 
624 (1873). As regards the rest of the act the court felt that the 
question was not free from doubt. However, it held the act to be a 
valid exercise of the police power, having in mind the general welfare 
of the public. The fact that leigslatures have always exercised very 
broad powers in dealing with the marital relation was probably the 
greatest single influencing factor in allowing this change. 
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Much can be said for the view taken by the New York court and 
its willingness to give support to a law which seems socially desirable. 
Mutual incompatability has never, in itself, been regarded as a sufficient 
excuse in the eyes of the law as to why the parties should not perform 
their promises to marry. Yet, as said by Prof. Schouler in 7 So. Law 
Rev. 65 (1882) and quoted in the principal case and also in Goddard 
v. Westcott, 82 Mich. 180, 46 N.W. 242 (1890), “We view the 
marriage engagement as a period of probation, so to speak, for both 
parties—their opportunity for finding one another out; and if that 
probation results in developing incompatability of tastes and tempera- 
ment, coldness, suspicion, and incurable repugnance of one to the other, 
though all these matters impute no vice to either, nor afford matter for 
judicial demonstration, duty requires that the match be broken off.” 

In another respect the law, as developed, has treated the breach of a 
promise to marry in a light different from that of an ordinary contract. 
It has allowed the tort theory of damages as opposed to the contract 
theory to be applied. As a result, punitive damages are allowable and a 
properly coached plaintiff can very often secure the sympathy of the 
jurors and recover a sum entirely out of line with the merits of her case. 
Churan v. Sebesta, 131 Ill. App. 330 (1907); Hickey v. Kimball, 
109 Me. 433, 84 Atl. 943 (1912); Baumle v. Verde, 150 Pac. 876 
(Okla. 1915); Stacy v. Dolan, 88 Vt. 369, 92 Atl. 453, Ann. Cas. 
1917A. 650 (1914). This vice has been the basis for the contention by 
some writers that the whole problem could be effectively solved by lim- 
iting the sum recoverable to the amount of damages actually incurred. 
The difficulty with this proposition is that many times it is the news 
value of the suit itself that is used as the device for extortion and black- 
mail. The suit is scandalous, and in many instances large sums can be 
forced from the defendant by the mere threat of an action. Innocent or 
guilty, the defendant is irreparably damaged. This would seem to nega- 
tive the contention that a limitation on the amount of recoverable dam- 
ages would sdlve the problem. 

Statutes of the type under discussion will deprive some deserving 
plaintiffs of all remedy. However, when it is recalled that the marriage 
engagement is a social engagement in which the parties probably never 
contemplated any legal status other than marriage to obtain, this seem- 
ingly harsh result appears to be minimized. Marriage is a legal status 
but it follows the engagement. During the pendency of the engagement 
the parties generally look upon their rights and duties toward each other 
as purely social and entirely devoid of any legal character. And, as is so 
aptly emphasized by the court in the instant case, the welfare of society 
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in general must be viewed and if an occasional hardship occurs it is not 
the duty of the court to invalidate the law on that ground as long as the 
means adopted have a reasonable relation to the end to be attained. 
In re People, 264 N.Y. 69, 190 N.E. 153, 96 A.L.R. 297 (1934); 
Nebbia v. People of New York, 291 U.S. 502, 78 L. Ed. 940, 54 Sup. 
Ct. Rep. 505 (1933). 

The Ohio legislature had before it during a recent session a bill 
substantially the same as the one now in effect in Indiana, gist G. A., 
H.B. No. 170. This was rejected. The decision in the principal case 
will, no doubt, be helpful to the legislature should a similar bill be 
presented in the future. It seems as if the Ohio courts should have no 
more difficulty upholding such a law than did the New York court. 
The same constitutional problems that would arise here were discussed 


and passed upon in the principal case. Puiip J. WoLF 


DECEIT 


Deceit — NEcEss!Ity OF SCIENTER OR NEGLIGENCE IN ADDI- 
TION TO FALSITY 


In December, 1929, the plaintiff purchased from Willis F. Walker, 
a farm represented to contain 87.883 acres and described in the deed 
as containing 87.883 acres “more or less.” It had been known for 
years as an 88-acre farm, was on the tax duplicate as such and had 
been so recorded in an old atlas for the county. The plaintiff discovered 
after living on the premises for more than four years, that they con- 
tained 25 acres less than his grantor had supposed and brought action 
for damages for the deficiency. The court held that in order to recover, 
the purchaser must prove either actual fraud upon the part of the vendor, 
or that the vendor’s representations were of a character which from 
their nature showed that he must have known them to be untrue, or 
that he was guilty of culpable negligence amounting to fraud. Fillegar v. 
Walker, 54 Ohio App. 262, Ohio Bar, March 8, 1937. 

The courts in this country are not in accord as to whether the 
plaintiff, in order to maintain an action of deceit, must show that the 
false statement was made with knowledge of its falsity, or whether a 
false statement negligently made will constitute a basis for the action, or 
whether a false statement, without either scienter or negligence, will be 
sufficient. The majority of the states follow the view of the English 
case, Peek v. Derry, 14 App. Cas. 337 (1889), in holding that knowl- 
edge, by the one making the statement, of its falsity is an essential 














342 
element of a deceit action; that is to say that the problem is one of 
ascertaining the actual belief of the one making the representation. 
Griswold v. Gebbie, 126 Pa. 353, 17 Atl. 673, 12 Am. St. Rep. 878 
(1889); Colorado Springs Company v. Wight, 44 Colo. 179, 96 Pac. 
820, 16 Ann. Cas. 644 and note (1908); Hindman v. Louisville Na- 
tional Bank, 112 Fed. 931, 50 C.C.A. 623, 57 L.R.A. 108 (1902); 
Endsley v. Johns, 120 Ill. 469, 12 N.E. 247, 60 Am. Rep. 572 
(1887); Sallis v. Johnson, 85 Conn. 77, 81 Atl. 974, Ann. Cas. 1913 
A. 386 (1911). Another line of cases have held that the statement of 
a fact which the party has no reasonable ground to believe true is fraud- 
ulent, even though in fact believed. Howe v. Martin, 23 Okla. 561, 
102 Pac. 128, 138 A.S.R. 840 (1909); Linscott v. Orient Insurance 
Company, 88 Me. 497, 34 Atl. 405, 51 A.S.R. 435 (1896); Erie City 
Iron Works v. Barber, 106 Pa. 125, 5 Am. Rep. 508 (1884). There 
is authority for the doctrine that a falsity alone, without either knowl- 
edge or negligence is sufficient. Palmer vy. Golberg, 128 Wis. 103, 107 
N.W. 478 (1906); Walters v. Eaves, 105 Ga. 584, 32 S.E. 609 
(1899). 

Ohio’s position on the question is by no means clearly defined, nor 
is the problem often met directly and discussed in the cases. An accu- 
rate interpretation of the language used in the opinions is thus rendered 
more difficult. In some cases, confusion results from a failure to dis- 
tinguish between that which is evidence of fraud and that which consti- 
tutes it. 

One group of the cases holds that a fraudulent purpose must be 
shown to have been entertained, though not designating the same degree 
of conscious motive. In Miller v. Forest City Motor Co., 23 Ohio App. 
266, 153 N.E. 905 (1926), it is said a knowledge of “guilt” must be 
proved. An early case after stating the requirement of fraudulent pur- 
pose to be proved by direct evidence or at least knowledge of the falsity, 
says in qualification: “Indeed it is not necessary to show he knew the 
fact representéd to be untrue if no reasonable grounds for the belief 
exist.” Apparently, in the latter statement the court is referring to 
method of proof and not the ultimate test; if not, the statement seems 
to be contradictory. Nugent v. Cincinnati H. & 1. Straight Line Rail- 
way Co., 2 Disn. 302, 13 Ohio Dec. Rep. 185 (1858). Another 
decision is to the effect that one who makes representations founded on 
information from persons having direct knowledge and after he has 
made direct inquiry, with implicit belief in the statements is not liable. 
Belmont Mining Co. v. Rogers, Ohio C.C. 305, 6 Ohio C.D. 619 
(1895). Frequently a knowledge of the falsity is recited in dicta as an 
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essential element. Bank of St. Clairsville v. Beebe, 6 Ohio 497 (1834); 
Spencer v. King, 3 Ohio N.P. 270, 5 Ohio D.N.P. 113 (1896); State 
ex. rel. Ireton v.Dolle, 5 Ohio N.P. (N.S.) 248, 17 Ohio D.N.P. 307 
(1907). 

Something less than conscious purpose to defraud has been deemed 
sufficient in most of the Ohio cases. Taylor v. Leith, 26 Ohio St. 428 
(1875), while saying bad faith must be shown, clearly indicates belief 
would be insufficient to exonerate if the facts were not such as to justify 
the belief. It is necessary to establish that defendant knew the repre- 
sentations to be false or by the exercise of reasonable care, ought to have 
known it. Mason v. Moore, 73 Ohio St. 275, 4 L.R.A. (N.S.) 597, 
76 N.E. 932, 4 Ann. Cas. 240 (1906); Hellesheimer v. Swisher, 7 
Ohio L. Rep. 629, 56 Bull. 71; Atkinson v. Braddock, 14 Ohio App. 
205, 32 Ohio C.A. 58 (1920). The court says in the Braddock case, 
supra, the test is not the abstract belief or state of mind of the person 
charged with such knowledge but the objective one of what a reason- 
ably prudent man would have believed under all the circumstances. 

Approval may be found, also, for the third view, if a possible con- 
struction is placed on certain words of the court in Gleason v. Bell, 91 
. Ohio St. 268, 110 N.E. 513 (1915), after which they quote Bigelow 
on Fraud saying: “A positive statement implies knowledge and if the 
party who makes it has no knowledge on the subject, he has told scienter 
what is untrue.” Probably the court meant to base its decision on 
defendant’s negligence in failing ‘to know what he should have known, 
but the former interpretation is evidently placed on it in Fries v. Gan- 
non, 9 Ohio App. 387 (1918), where it is regarded as authority for a 
decision in which reasonable care under the circumstances is not made 
an issue. Statements of a similar character are made in another case 
which, however, is usually cited for the proposition that gross negligence 
may constitute fraud. Aetna Insurance Co. v. Reed, 33 Ohio St. 283 
(1877). Liability is clearly predicated on falsity alone in Douglas vy. 
Plotkin, 13 Ohio C.C. 461, 7 Ohio C.D. 159 (1897). 

The principal case, since the evidence indicated the defendant could 
not by ordinary care have known of the mistake, amounts to a holding 
that a deceit action cannot be maintained without proof of knowledge or 
negligence. This is to be distinguished from actions for rescission or 
breach of warranty where a material false representation is sufficient. 
Mulvey v. King, 39 Ohio St. 491 (1883); Carr v. Miller, 2 Ohio 
App. 430, 19 Ohio C.C. (N.S.) 324 (1914); Gallipolis Furniture Co. 
v. Symmes, 19 Ohio C.C. 659, 10 Ohio C.D. 514 (1900). If the 
plaintiff had refused to accept the land or pay the purchase price, a 
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different problem would have been presented but inasmuch as he has 
continued in possession of the premises for four years, his action is clearly 
deceit. Most of the cases are in agreement that falsity alone is insuffi- 
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cient; Douglas v. Plotkin, supra, a lower court case, is contra. 

The decision sheds little light on the problem of whether a negli- 
gently false statement will be sufficient for deceit. There are cases that 
say that the statement must be made with knowledge of the falsity; a 
larger number in Ohio, that a negligently false statement is sufficient. 
Between these views are assertions that the statements must have been 
knowingly false or grossly negligent. The principal case says that to 
establish liability defendant must be shown to have been guilty of “cul- 
pable negligence.” The expression is unfortunate. Is culpable negli- 
gence more than ordinary negligence? Is it equivalent to gross negli- 
gence’ Are degrees of negligence to be recognized in deceit cases in 
Ohio? The leading English case of Peek v. Derry, supra, holds flatly 
that a false statement negligently made is not sufficient for an action of 
deceit and a majority of the American cases purport to follow this view. 
With numerous statements in the Ohio cases both for and against the 
doctrine, a new authoritative statement by the Supreme Court that would 
definitely align Ohio with or against the majority American view that 
knowledge of the falsity is essential to an action in deceit, would be 


helpful. ANNA Faye BLACKBURN 


DEFAMATION 


LiBEL AND SLANDER — ORAL STATEMENTS HELD To BE LIBEL 
INSTEAD OF SLANDER 


The plaintiff was an electrical contractor in the city of Elyria, 
Ohio. Being a strong proponent of municipal ownership, he, both 
voluntarily and by request, advised public officials in northern Ohio 
against accepting the rate proposals of the defendant company. In Sep- 
tember of 1932 the company received an anonymous letter attacking 
the plaintiff’s character and reputation. This was forwarded to the 
defendant’s general manager in Cleveland who selected certain state- 
ments from the letter and deleted all portions favorable to the plaintiff. 
A short time later the citizens of Amherst were considering the sale of 
their local distributing system to the company, and, on October 13, 
arranged a public discussion meeting at which the general manager 
was to speak. The plaintiff spoke in opposition to the proposal. Follow- 
ing his remarks the general manager arose and announced to the 
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audience that he was about to read from the anonymous letter. The 
statements read were defamatory and, in substance, described the 
plaintiff as a professional agitator who could be “bought off” by any 
corporation for a few thousand dollars. On the basis of this reading the 
plaintiff brought an action of libel. The trial court awarded a judgment 
of five thousand dollars against the defendant. 

An appeal was taken on the ground, inter alia, that the action should 
have been slander instead of libel. In support of this it was claimed that 
reading aloud is no more than simple speaking, since both involve oral 
publication. The court of appeals, however, affirmed the judgment 
and, speaking through Judge Washburn, held that whenever a person 
announces to a third party that he is going to read aloud from a writing, 
and does so read, an action of libel will lie if the writing was defamatory 
and was heard and understood by such third party. Ohio Public Service 
v. Myers, 54 Ohio App. 40 (1934). 

The most familiar distinction between libel and slander is that the 
former is written while the latter is spoken. This definition early proved 
inadequate, however, because it fails to account for defamation by 
means of pictures, cartoons, effigies, etc. A better distinction is expressed 
by Newell as follows: “Libel is defamation published by means of writ- 
ing, pictures, images, or anything that is the object of sight. Slander is 
defamation * * * published orally, by words spoken, being the object 
of the sense of hearing * * * .” Newell, Slander and Libel, 4th Ed., 
1924, p. 1. To the same effect afe Odgers, Libel and Slander, 6th Ed., 
1929, p. 2-8, and 36 C.J. 1146. But even this distinction will not 
explain certain cases where actions of libel have been predicated on 
statements which were oral in their inception or were published orally. 
In certain situations there appears to be such a close relationship between 
oral and written statements that the courts permit actions of libel. Such 
situations are presented in reading aloud from a defamatory writing, 
(as in the principal case) dictating to a stenographer, or transmitting by 
sound a defamatory telegram. In other cases, particularly those involv- 
ing the radio, phonograph, and talking pictures, the injury to the plain- 
tiff is of such character that, as a matter of policy, courts have classified 
the defamation as libel in order to invoke the rule of damages applicable 
to that type of action. 

The holding in the principal case is amply supported by authority. 
As early as 1610 Coke in De Libellis Famosis, 5 Coke Rep. 60, and 
John Lamb’s Case, 9 Coke Rep. 60, is quoted as saying that an action 
of libel will lie when a party maliciously reads or sings a libel to another, 
or having heard it read or sung, repeats it. Many of the later cases 
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assume without comment that reading aloud from a defamatory writing 
is libel rather than slander and discuss instead the question of whether 
there was oral publication. McCoombs v. Tuttle, 5 Black Rep. (Ind.) 
431 (1840); Adams v. Lawson, 17 Grat. (Va.) 261, 94 Am. Dec. 
455 (1867), where defendant told witness of letter’s contents after 
mailing; Snyder v. Andrews, 6 Barb. (N.Y.) 43 (1849); Johnson v. 
Hudson and Morgan, 7 Adolp. & Ellis 233 (1836), where publication 
was by singing in the streets; Miller v. Donavan, 16 Misc. Rep. 543, 
19 N.Y.S. 820 (1896); Forrester v. Tyrell, 9 Times L.R. 257 
(1893); Newell, 4th Ed., p. 233; Odgers, 6th Ed., p. 131-44; 36 
C.J. 1229. In Heare v. Stowell, 12 A. & E. 719 (1840) it was said 
that reading aloud from a writing would support either libel or slander. 
Bosdell v. Dixie Stores Co., 167 S.E. 834, 168 S.C. 520 (1930), 
seems contrary to Adams v. Lawson, supra, as to publication by quoting 
from a letter already mailed. Also, there is no publication where the 
plaintiff reads the defamatory letter to a 3rd party, Lyon v. Lash, 74 
Kan. 745 (1906), unless the defendant should anticipate such reading, 
Lane v. Schilling, 279 Pac. 267 (1929). 

The oral discussion of defamatory matter between two defendants 
while composing a letter to the plaintiff may be sufficient publication of a 
libel. Miller vy. Butler, 60 Mass. 71 (1850); but has been held insuffi- 
cient in Busby v. First Christian Church, 153 La. 371, 95 So. 869 
(1923) and Senacour v. Societe La Prevoyance, 146 Mass. 616 
(1888). The court in Weston v. Weston, 82 N.Y.S. 351 (1903), 
reasoned that oral statements made to newspaper reporters with the 
purpose of having them published was libel and not slander. Valentine 
v. Gonzales, 179 N.Y.S. 711 (1920); Wheaton v. Beecher, 79 Mich. 
443 (1890). 

The specific point as to whether dictation of defamation to a stenog- 
rapher is libel or slander has received discussion in only four cases. 
Angelini v. Antico, 31 New Zealand Rep. 841 (1912) held that dicta- 
tion was actionable as slander until transcribed, but as libel thereafter. 
Cardozo seems of the same opinion in Ostrowe v. Lee, 245 N.Y.S. 393 
(1931); while Gambrill v. Schooley, 93 Md. 48, 52 L.R.A. 87 
(1901) and Ferdon v. Dickens, 161 Ala. 181, 49 So. 888 (1909), 
would permit either libel or slander when the letter was dictated and 
sent to the plaintiff. Other cases have been decided on questions of pub- 
lication or privilege. 

If the party dictating and the stenographer bear a master-servant 
relationship sufficient publication is generally found. Ferdon v. Dickens, 
supra; Nelson v. Whitten, 272 F. 135 (1921); Modisette v. Adams 
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& Lorenze, 163 La. 505, 112 So. 397 (1927); Pullman v. Hill, 1 
Q.B. 524, 39 Week Rep. 263 (1891); Morgan v. O’Regan, 38 New 
Brun. 189 (1907); Pauterback v. Gold Medal Co., 7 Ont. L.R. 582 
(1885). But in Freeman v. Dayton Scale Co., 159 Tenn. 413 (1928) 
transcription by the stenographer was viewed as a mechanical process 
involving no publication to her. Gambrill v. Schooley, supra, is directly 
contra on this point. Where dictator and stenographer are fellow serv- 
ants—e.g., both employees of a corporation—several cases fail to find 
sufficient publication. Owen v. Ogilvie Pub. Co., 53 N.Y.S. 1033 
(1901); Wells v. Belstrat Hotel Corp., 208 N.Y.S. 625 (1925); 
Cartwright—Caps Co. v. Fischel & Kaufman, 113 Miss. 359, 74 So. 
869 (1917); Central of Ga. Ry. Co. v. Jones, 18 Ga. App. 414 
(1916). But contrary to this view are Sun Life Assur. Co. v. Bailey, 
101 Va. 369 (1902); Berry v. City of N. Y. Ins. Co., 210 Ala. 369, 
88 So. 134 (1923); and, by dictum, Kennedy v. Butler, 245 N.Y. 
204 (1927). Recovery was defeated by privilege in Baxius v. Goblet 
Freres, 1 Q.B. 843 (1894); and Edmonson v. Birch, et al., 1 K.B. 
371 (1907). 

Although sound is the medium by which telegrams are received and, 
in the language of Newell, “the object of the sense of hearing,” the 
transmission was held to be libel, not slander, in Peterson v. Western 
Union Tele. Co., 72 Minn. 41 (1888). The court reasoned that send- 
ing a written message by sound was analogous to reading aloud from 
a writing. West. Union Tele.-Co. v. Cashman, 147 Fed. 367, 9 
L.R.A. (N.S.) 140 (1906); 36 C.J. 1229; 17 R.C.L. 317. 

There is always an effort on the part of plaintiffs to bring their 
particular action within the catagory of libel. The reason for this is 
that, in libel actions, special damages need not be proved. In all the 
foregoing cases the courts have yielded to this effort because, as sug- 
gested above, the oral and written forms of the defamation are so closely 
allied. But in the cases which follow other considerations have impelled 
the courts. 

Historically, the injuries sustained through libel were said to be more 
serious than those resulting from slander because, being written, it was 
(1) more deliberate, (2) more widespread, and (3) more permanent. 
But, as in many other fields, scientific advances have disrupted old 
established rules of law. Oral statements made over a nationwide broad- 
casting chain or in a widely disseminated talking picture are certainly 
more injurious than many written defamations. 

Realizing the great harm which may be inflicted by these new instru- 
mentalities, defamation, through them, has been made actionable with- 
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out proof of special damages. But in order to do this courts have been 
forced to classify the wrong as libel instead of slander. Thus, in Soren- 
sen V. Wood, et al., 123 Neb. 345, 82 A.L.R. 1098 (1932), radio 
station KF AB was held liable for defamation delivered orally over the 
air without proof of special damages. For a general discussion of the 
problem, and criticism of this case see J. E. Royce, “Defamation via 
Radio,” 1 Ohio St. L.J. 180. Miles v. Wasmer, 172 Wash. 466 
(1933), another radio case, did not rule as to whether the injury was 
libel or slander. But the legislature of Washington in 1935 enacted 
that: “Every malicious publication by writing * * * radio broadcast- 
ing, or which shall * * * transmit the human voice or reproduce the 
same from records or other appliances or means * * * shall be libel.” 
Wash. Crim. Laws, Ch. 117, sec. 2424. This obviously includes 
phonograph and dictaphone records, talking pictures, etc. 

There seem to be only three cases involving defamation by motion 
pictures. The action was obviously libel in Merle v. Sociological Re- 
search Film Corp., 152 N.Y.S. 829 (1915) where a silent film was in 
dispute. But talking pictures gave rise to the same action in Brown v. 
Paramount Public. Corp., 270 N.Y.S. 544 (1934), which involved an 
imputation of immorality in the picture “An American Tragedy.” An 
English case, Yousoupoff v. M. G. M. Pictures, Ltd., reported in the 
N. Y. Times on March 6, 1934, expressly held the action to be libel 
instead of slander. A large verdict of £25,000 was awarded in this 
case, which arose from certain imputations, made orally, in “Rasputin 


and the Empress.” Lyte E. TrREADwWAY 


DIVORCE 


Domestic RELATIONS — RECOGNITION OF ForEIGN DECREES 
oF Divorce WHERE DomiciLiary REQUIREMENT IS SHORT 
or ABSENT 


Of all divorce problems, that of the divorce obtained in a sister state 
or foreign country is one of the most complex. This fact is due to the 
great diversity of “residence” requirements. The following are the 
“residence” requriements of the jurisdictions under discussion: Nevada, 
six weeks; Idaho, ninety days;* Arkansas, three months;* Florida, 
three months; * Mexico, no residence whatsoever, and a divorce may be 


* Nev. Sess. Laws, 1931, Chap. g7. 
* Idaho Gen. Code, 31-701, 1932. 

® Ark. Sess. Laws, 1931, Chap. 71. 
* Laws of Fla., 1935, p. 444. 
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obtained by an alien simply by employing counsel to obtain the decree ;° 
France, no specific length of residence, but both parties must be resi- 
dents (residence in France does not mean domicile) although it is pos- 
sible to serve notice on the defendant’s counsel by special arrangement 
by the defendant before leaving France.® The statutes in the above 
American jurisdictions use the term “residence” for domicile and the 
courts of these jurisdictions say that there must be a domicile by the peti- 
tioner before a divorce is valid. 

From the short residence requirements of these few jurisdictions it 
seems clear that they are not insisting upon the establishment of a bona 
fide domicile in any true sense in order to give their courts jurisdiction 
for the purpose of granting divorces. When a petitioner goes to one of 
these states, he or she has but two thoughts in mind and they are to 
obtain a divorce in the shortest possible time, and to avoid the stricter 
laws of the home state. Where the decrees have been attacked by courts 
of the matrimonial domicile, the petitioner has frequently been found 
to have left the state where the divorce has been obtained soon after it 
was granted and to have returned to the matrimonial domicile, which 
shows that the petitioner went to the other jurisdiction for the purpose of 
obtaining a divorce and not to establish a domicile of more or less 
permanence. 

The state has an interest in marriage as a public institution; and 
public policy requires that the marriage be preserved in all cases where 
the purpose of marriage is not défeated. The grounds of divorce pro- 
vided in the statutes are indicative of the policy which the various states 
have had in this matter. The interpretation of these statutes by the 
courts, whether liberal or narrow, likewise indicates the local policy. 
If the citizens of any state are permitted to go into another state where 
the rules of divorce are less stringent to obtain a divorce and then return 
to the state of their matrimonial domicile and have this foreign decree 
fully recognized, it will tend to break down the policies of the state of 
the matrimonial domicile. Therefore, in some cases it is necessary, 
because of public policy, to deny recognition of the divorce decrees here 
under discussion. But the several states are bound by Art. IV, Sec. 1 of 
the United States Constitution which provides, “Full faith and credit 
shall be given in each state to the public acts, records, and judicial pro- 
ceedings of every other state.” One state, however, is not bound by this 
section of the constitution to recognize a judicial proceeding in another 
state unless that court had jurisdiction of the cause.’ 


5 15 Am. Bar Assn. Jr. 709 (1929). 

® French Code of Civil Procedure, Art. 59; Art. 875, Jbid; Art. 14, Civil Code; Art. 
15, Civil Code. 

7 Bell v. U.S., 181 U.S. 175, 45 L. Ed. 804 (1901); Reed v. Reed, 52 Mich. 117, 
so Am. Rep. 247 (1883); Field v. Field, 215 Ill. 496, 74 N.E. 413 (1905). 
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In this country, it is established by the great weight of authority that 
the jurisdiction of the cause is dependent upon whether the petitioner 
has established a bona fide domicile within the state of the forum where 
he seeks a divorce. Domicile is that place in which a person has volun- 
tarily fixed the habitation of himself and family, not for a mere special 
or temporary purpose, but with present intention of making a perma- 
nent home until some unexpected event shall occur and induce him to 
adopt some other permanent home.* Normally a wife’s domicile is that 
of her husband, but she may establish a separate domicile, if she chooses, 
whenever she has grounds for divorce or a valid reason for leaving her 
husband.” A residence is generally transient in its nature. It becomes a 
domicile when it is taken up animo manendi."° 

The majority of the state courts, including Ohio, require only that 
the petitioner be domiciled within the state of the forum, and they permit 
the defendant to be served with notice by means of publication."* New 
York will recognize a foreign decree under the following circumstances: 
(1) When the decree was obtained at the last matrimonial domicile; 
(2) if the defendant in a divorce proceeding was domiciled in a foreign 
state and that state would recognize the decree; or (3) where the peti- 
tioner or someone claiming under him attempts to attack the decree.” 
In some recent cases the New York court has held that appearance by 
the defendant will eliminate any objection to a decree rendered where 
only one party is domiciled.’® 

It is desirable to deal with the cases pertaining to divorces obtained 
in sister states separately from those obtained in foreign countries. It 
has been repeatedly held that a decree rendered where neither party is 
domiciled is not entitled to extraterritorial recognition either by “full 
faith and credit” or by “comity.”'* A domicile which is “colorable,” 


* Di Brigide v. Di Brigide, 116 N.J. Eq. 208, 172 Atl. 505 (1934); Cochran v. 
Cochran, 173 Ga. 856, 162 S.E. 99 (1932). 

® Burtis v. Burtis, 161 Mass. 508, 37 N. E. 740 (1894). 

* In Matter of Newcomb, 192 N.Y. 238, 84 N.E. 950 (1908); Cohen v. Daniels, 
25 Iowa 88, 13 B.R.A. 786 (1868). 

™ Spaulding v. Spaulding, 11 Ohio App. 143, 30 Ohio C.A. 475 (1919); Daerr v. 
Forsythe, 50 Ohio St. 726, 35 N.E. 1055 (1893); Crimm v. Crimm, 211 Ala. 13, 99 So. 
301 (1924); Holdrof v. Holdrof, 198 Iowa 158, 197 N.W. 910 (1924). 

The United States Supreme Court held in Atherton v. Atherton, 181 U.S. 155, 21 
Sup. Ct. Rep. 544 (1901), that a decree obtained at the matrimonial domicile where serv- 
ice was had by publication on the wife who had moved to New York, was entitled to “full 
faith and credit.” The same court also held, in Haddock v. Haddock, 201 U.S. 562, 26 
Sup. Ct. Rep. 525 (1906), that a divorce obtained by the husband who was domiciled in 
Connecticut which was not the matrimonial domicile, and where the wife was domiciled 
in New York and was only constructively served, did not come within the “full faith and 
credit” clause. 

12 11 Corn. L.Q. 141 (1925). 

** Rupp v. Rupp, 156 App. Div. 389, 141 N.Y.S. 484 (1913); Richards v. Richards, 
87 Misc. Rep. 134, 149 N.Y.S. 1028 (1914). 

™ Bell v. U.S., supra, note 7; Reed v. Reed, supra, note 7; Van Fossen v. State, 37 
Ohio St. 317, 41 Am. Rep. 507 (1881); 9 R.C.L. sec. 338. 
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that is, for purpose of divorce only, confers no jurisdiction upon the local 
court to grant a divorce which will have any extraterritorial validity.” 
And if there is no intention of establishing a domicile in the sister state, 
a divorce decree of that state is a nullity."° Motive may also be im- 
portant in determining whether a bona fide domicile has been estab- 
lished.** The motive is to be considered in deciding whether the intent 
to establish a bona fide domicile is genuine.** 

Mere residence within the state of the forum is not enough to confer 
jurisdiction upon the local court.’® Nor will the fact that both parties 
have appeared in the divorce action entitle the decree to extraterritorial 
recognition if there was no domiciliary jurisdiction.”® But this situation 
must be distinguished from that where one party has established a domi- 
cile and there is a cross-bill by defendant, who has no domicile within 
the jurisdiction. Such decrees in favor of cross-petitioner are usually 
recognized.” 

In so far as divorces obtained in the United States are concerned, it 
may be concluded that there are two necessary requirements in estab- 
lishing a bona fide domicile: (1) intent to establish a domicile, which 
may be shown by the motive of the petitioner; (2) physical presence 
within the jurisdiction where the domicile is being established. 

To obtain a valid divorce in a foreign country, that court must also 
have jurisdiction of the cause before the rule of “comity” will be exer- 
cised. There must be physical presence of the plaintiff to entitle the 
decree to recognition in this country on the basis of comity. The intent 
to establish a bona fide domicile is also necessary to give the court of a 
foreign country jurisdiction before the courts of the several states will 
recognize the decree. Because of the lack of the above requisites, Mex- 

1® Gildersleeve v. Gildersleeve, 88 Conn. 689, 92 Atl. 684 (1914); Cochran v. 
Cochran, supra; Broder v. Broder, 122 Cal. App. 296, 10 Pac. (2d) 1932. 

16 State v. Cooke, 110 Conn. 348, 148 Atl. 385 (1930); Jones v. Jones, 17 Ohio 
N.P. (N.S.) 456, 28 Ohio D. N.P. 644 (1915); Lister v. Lister, 86 N.J. Eq. 30, 97 Atl. 
170 (1915); Reik v. Reik, 109 N.J. Eq. 615, 158 Atl. §19 (1932). 

* Morris v. Gilmer, 129 U.S. 315, 9 Sup. Ct. Rep. 289 (1889); Plant v. Harrison, 
36 Mis. Rep. 649, 74 N.Y.S. 411 (1902). 

'® Brugiere v. Brugiere, 172 Cal. 199, 155 Pac. 988 (1916); Di Brigide v. Di 
Brigide, supra, note 8; Jones v. Jones, supra, note 16; Snyder v. Buckeye State Bldg. and 
Loan Co., 26 Ohio App. 166, 160 N.E. 37 (1927); Morey v. Morey, 27 Minn. 265, 6 
N.W. 783 (1880); Williams v. Osenton, 232 U.S. 619, 34 Sup. Ct. Rep. 442 (1913); 
Morris v. Gilmer, supra, note 17. 

1" Gildersleeve vy. Gildersleeve, supra, note 15; Larrick v. Walters, 39 Ohio App. 
363, 177 N.E. 642 (1930); Brugiere v. Brugiere, supra, note 18; Cochran v. Cochran, 
supra, note 8. 

°° Andrews v. Andrews, 188 U.S. 14, 23 Sup. Ct. Rep. 237 (1902); Lister v. Lister, 
supra, note 16; see 21 Minn. L.R. 599 for discussion of Estoppel to Attack Void Divorce, 
for Lack of Juridiction—A ppearance. 

21 Jenness v. Jenness, 24 Ind. 355, 87 Am. Dec. 235 (1865); Clutton v. Clutton, 
108 Mich. 267, 66 N.W. 52 (1896); Contra, Valk v. Valk, 18 R.I. 639, 29 Atl. 499 
(1894). 
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ican divorces are seldom recognized in the United States.** But if the 
petitioner should establish a bona fide domicile in Mexico these decrees 
would probably be recognized by our state courts. Nor can the parties, 
by consent, confer jurisdiction upon the Mexican court if neither is dom- 
iciled there.2* But the New York court has heid that,”* when the wife, 
domiciled in New York, had applied through her counsel for a divorce 
in Mexico and the husband, also domiciled in New York, had employed 
counsel to contest the Mexican proceedings and a divorce was granted, 
the husband was estopped from attacking the decree. This case has 
probably been overruled.” In the Alzmann v. Moher*™ case it was 
held that although the husband, who was domiciled in New York, had 
defended by means of counsel a divorce action being brought in Mexico 
by his wife who was domiciled in New York, he could not later obtain 
a marriage license in New York because the Mexican decree was invalid. 

Under the laws of divorce in France, it is necessary that the plaintiff 
be a resident there and the defendant must either be a resident at the 
time of the granting of the divorce or employ counsel before leaving the 
country, so that there may be counsel to defend the case. There is only 
one reported case in which a French divorce has been attacked in the 
United States.” In this case the parties had their matrimonial domicile 
in New York, but had lived in France for some time. The husband 
was granted a divorce in France and then the wife returned to New 
York to seek a divorce. It was denied because the wife had submitted 
to the jurisdiction of the French court, and was estopped from attacking 
the decree. 

One may conclude from the foregoing discussion that in order to 
have a divorce decree of a foreign state or country recognized in the 
forum of the matrimonial domicile, that court must have obtained juris- 
diction of the cause. Jurisdiction, in turn, depends upon the establish- 


*? Bergeron v. Bergeron, 287 Mass. 524, 192 N.E. 86 (1934); Greenburg v. Green- 
burg, 218 App. Div. 104, 218 N.Y.S. 87 (1926); Bauman v. Bauman, 250 N.Y. 382, 
105 N.E. 819 (1929); Alzmann v. Moher, 231 App. Div. 139, 246 N.Y.S. 60 (1930); 
Commonwealth v. Monzi, 120 Pa. Super. 260, 182 Atl. 795 (1935); Ryder v. Ryder, 2 
Cal. App. (2d) 426, 37 Pac. (2d) 1069 (1934). 

*8 Bonner v. Reondrew, 203 lowa 1355, 214 N.W. §36 (1927). 

** Webber v. Webber, 135 Mis. Rep. 717, 238 N.Y.S. 333 (1929). 

°° Alzmann v. Moher, supra, note 22; Kegley v. Kegley, 16 Cal. App. (2d) 383, 
60 Pac. (2d) 482 (1936). The California court held that the divorce obtained in Mexico 
was invalid although the defendant in that action had filed a confession of judgment. 
The defendant in the Mexican divorce was not estopped later from seeking a divorce in 
California. 

258 Supra, note 22. 

°° Gould v. Gould, 235 N.Y. 14, 138 N.E. 490 (1923); Schneider v. Schneider, 232 
App. Div. 71, 249 N.Y.S. 131 (1931). Husband who was resident of France obtained a 
divorce there and the wife appeared and submitted to jurisdiction. New York court refusec 
to grant a declaratory judgment that she was the lawful wife of defendant who had 
remarried in United States. 
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ment by the petitioner of a bona fide domicile. A bona fide domicile is 
composed of two requisites: (1) intent, and (2) physical presence. 
Apart from special requirements such as exist in New York and a few 
other states, the majority of the courts would recognize a foreign decree 
if the above requirements are established. The states requiring such 
requisites have accomplished the purpose of protecting the marital status 
of their citizens. This seems to be a desirable limitation on the recogni- 
tion of foreign divorce decrees. R. W. VANDEMARK 


EQUITY 


Jurispicrion oF Equity to Enyoin Citizens SuING IN A 
ForeiGN CountTRY 


Labak and Grazner were residents of Canton, Ohio. On January 
19, 1935, Labak instituted a suit in Czechoslovakia upon a grocery 
account alleged due from Grazner and three others. Joseph Grazner 
had been discharged in bankruptcy and the account had been listed as a 
claim against his estate. This was admitted by demurrer as was the 
fact that the other plaintiffs named in the Labak suit had never con- 
tracted for the debt upon which they were being sued. The plaintiff 
sought to enjoin further proceedings by the defendant in Czechoslo- 
vakia. The demurrer by the defendant was overruled. The trial court 
issued an injunction, which decree was affirmed by the court of appeals. 
Labak v. Grazner, et al., 23 Ohio Abs. 57, 6 N.E. (2nd) 790 (1937). 

In transitory actions, the law gives a party the right to bring the 
action in any court that acquires jurisdiction; and based on the assump- 
tion that the foreign court can do full and complete justice, it is not 
inequitable for one to choose to litigate his claim in a forum that will be 
more favorable to him. Royal League v. Kavanaugh, 233 Ill. 175, 134 
Ill. App. 75, 84 N.E. 178 (1908); Carson v. Dunham, 149 Mass. 52, 
14 Am. St. Rep. 397, 20 N.E. 312 (1889); Thorndike v. Thorn- 
dike, 142 Ill. 450, 32 N.E. 510, 21 L.R.A. 71 (1892); Edgell v. 
Clark, 45 N.Y. Supp. 979 (1897); Delaware R. & W. R. Co. v. 
Ashelman, 300 Pa. 291, 150 Atl. 475, 69 L.R.A. 588 (1930); Fed. 
Trust Co. v. Conklin, 87 N.J. Eq. 185, 99 Atl. 109 (1916). Where- 
ever the parties are residents, however, the court, having authority to 
issue its decree in personam, may, in a proper case, enjoin those within 
its jurisdiction from prosecuting a suit in another state; and such decree 
is not an interference with the proceedings of a foreign court. Chaffee 
and Simpson, Cases on Equity, 1934, vol. I, p. 164; Gordon v. Munn, 
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81 Kan. 537, 106 Pac. 286, 25 L.R.A. (N.S.) 917 (1910); Cole v. 
Cunningham, 133 U.S. 107, 10 Sup. Ct. 269 (1889); Rader v. Stub- 
ble field, 43 Wash. 334, 86 Pac. 560 (1906). 

Although the courts have this power, they are reluctant to exercise 
it unless the failure to do so would be inequitable and unconscionable. 
Jones v. Hughes, 156 lowa 684, 137 N.W. 1023, 42 L.R.A. (N.S.) 
502 (1912); Bigelow v. Old Dominion Cop. Mining Co., 74 N.J. Eq. 
457, 71 Atl. 153 (1908); Hawkins v. Ireland, 64 Minn. 339, 67 
N.W. 73 (1896). Some courts have refused except in extreme cases 
to issue an injunction where a suit has already been started, because 
they felt it would violate interstate comity. Harris v. Pullman, 84 Ii. 
20, 25 Am. Rep. 416 (1876); Mead v. Merritt, 2 Paige, 402 
(1831); Allison v. Eagle Inc. Co., 144 App. Div. 74, 128 N.Y. 817 
(1911); Peck v. Jenness, 7 How. 612 (1849). 

Equity wjll enjoin foreign suits when the parties seek by this means 
(1) to avoid a local policy of their own state, or by concurrent litiga- 
tion (2) to obtain a preference, or (3) where a foreign suit will be 
oppressive. 

Where the parties bring suit in a foreign jurisdiction in order to 
evade a substantive law of their domicile which is based on a well-defined 
public policy, they will be enjoined. Freich v. Henkly, 122 Minn. 24, 
141 N.W. 1096 (1913); Miller v. Gitting, 85 Md. 601, 37 Atl. 372 
(1897); Sandage v. Studebaker Bros., 142 Ind. 148, 41 N.E. 380 
(1895). Divorce proceedings brought on grounds not recognized in the 
jurisdiction of the residents will be enjoined; the state having the power 
to compel its own citizens to respect its laws even beyond its territorial 
boundaries. Richman v. Richman, 266 N.Y.S. 513, 148 Misc. 387 
(1933); Johnson v. Johnson, 261 N.Y.S. 523 (1933); Greenberg v. 
Greenberg, 218 N.Y.S. 87, 218 App. Div. 164 (1926). In enjoining 
a suit brought in avoidance of a gambling contract law, the Miller case, 
supra, held that the basis for the relief was the imperfect method of proof 
available to the foreign court in ascertaining the statute to be relied upon 
as a defense. While it is true that a creditor may on a just debt bring 
suit anywhere that he can obtain jurisdiction of the debtor, and unless 
it can be shown to be inequitable such suit will not be enjoined, still, as 
a resident the creditor must obey the laws of his state. He will, there- 
fore, not be permitted to sue in a foreign jurisdiction in order to defeat 
the benefit to the debtor of exemption laws. Greer v. Cook, 88 Ark. 
93, 113 S.W. 1009 (1908); Keyser v. Rice, 47 Md. 203, 28 Am. 
Rep. 448 (1877); Mumper v. Wilson, 72 Iowa 163, 33 N.W. 449 
(1887); Margarum v. Moon, 63 N.J. Eq. 586, 53 Atl. 179 (1902); 
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Snook v. Snetzer, 25 Ohio St. 516 (1874). But in Cole v. Young, 
24 Kans. 313 (1880) it was held that there must be some other equity 
than that the failure to enjoin would result in attachment of exempted 
property. 

An injunction will issue to prevent concurrent litigation as when a 
creditor seeks to evade the operation of the insolvency laws of his state 
by suing in a foreign court in order to attach the debtor’s property 
which should by virtue of bankruptcy pass to the assignee in insolvency. 
The creditor will not be permitted to gain this unjust preference. Cole 
v. Cunningham, supra; Dehon v. Foster, 4 Allen 545 (1862); Hazen 
v. Lyndonville National Bank, 70 Vt. 543, 41 Atl. 1046 (1898). 
The court will not enjoin a non-resident on this basis, as he has no duty 
to uphold the laws of any state but his own. Barrett v. Russell, 135 
N.Y.S. 34, 75 Mis. Rep. 226 (1912); Hawley v. State Bank of Chic. 
134 Ill. App. 96 (1907). 

As to the third group, it is generally stated that equity will enjoin 
a suit which will result in fraud, gross wrong, or oppression. Royal 
League v. Kavanaugh, supra; Mobile and Ohio Ry. Co. v. Parrent, 
260 Ill. App. 284 (1931); Reed v. Hollingsworth, 157 Iowa 94, 135 
N.W. 37 (1912). It is now held that even where suit has been started 
in a foreign jurisdiction it will be enjoined where it has not been 
brought in good faith, but is an oppressive suit to vex and harass the 
defendant or to obtain an unconscionable advantage. Mason v. Harler, 
84 Kan. 277, 114 Pac. 218 (1911); Von Bernuth v. Von Bernuth, 
76 N.J. Eq. 177, 139 Am. St. Rep. 752 (1909); Kempson v. Kemp- 
son, 58 N.J. Eq. 94, 43 Atl. 97 (1899). Although mere inconveni- 
ence or added expense are generally not sufficient basis for an injunction, 
Mason v. Harlow, supra; Freich v. Henkley, supra; Edgell v. Clark, 
supra; still if these factors are excessive so as to make bringing suit 
without the domicile vexations, it will be enjoined. Ex parte Crandall, 
52 Fed. (2d) 650 (1931); O’Haire v. Burns, 45 Colo. 432, 101 
Pac. 755 (1909) Banker’s Life Co. v. Loring, 217 lowa 534, 250 
N.W. 8 (1933); Kern v. Cleveland C. C. & St. L. Ry., 204 Ind. 
595, 185 N.E. 446 (1933). 

The Ohio case is in line with the weight of authority and reaches a 
desirable result in preventing the defendant from attempting to evade 
the operation of a discharge in bankruptcy and in preventing him from 
bringing an oppressive suit in Czechoslovakia. 

Heven M. BLank 
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GUEST STATUTE 


Tue Guest Status 1n AUTOMOBILE CasEs 


The plaintiff was injured by the negligent driving of the defendant 
while returning from a fishing trip in the latter’s car. The plaintiff had 
bought the gasoline for this particular trip in accordance with the custom 
followed by the parties whereby the recipient of the transportation fur- 
nished the fuel. The plaintiff denied all contemplation of any contrac- 
tual relationship whatsoever. 

The Court of Appeals, in affirming the judgment of the Common 
Pleas Court, held that the plaintiff was a guest within Ohio G. C. sec. 
6308-6 which provides that no person may recover in an action brought 
against an auto driver for injuries sustained “while being transported 
without compensation therefor in the absence of wilful or wanton 
misconduct, and that consequently he could not maintain this action as 
there was not sufficient payment to take the case out of the operation 
of the statute. Ernest v. Bellville, 53 Ohio App. 110, 4 N.E. (2nd) 
286 (1936). 

The word “guest,” in the automobile cases, has reference to a rela- 
tionship connected with entertainment and hospitality, whereas “pas- 
senger” ordinarily involves a carriage for hire, and a resulting contrac- 
tual element. Fundamental considerations in every such case are the 
amount of benefit bestowed on the driver and the circumstances attend- 
ant thereon. 

If the carriage tends to promote a substantial mutual interest of 
each party, then, by the weight of authority, the case is taken out of the 
guest statute. Latham v. Hankey, 117 Conn. 5, 166 Atl. 400 (1933); 
Hart v. Hogan, 173 Wash. 598, 24 Pac. (2nd) 99 (1933). If the 
only benefits conferred are those incidental to companionship, there is 
no such mutual interest. Shiels v. Audette, 119 Conn. 75, 174 Atl. 
323, 94 A.L.R. 1206 (1934); Phillips v. Briggs, 215 Iowa 261, 245 
N.W. 720 (1932). Nor is the mere fact that the driver receives some 
collateral benefit from the carriage sufficient. Leete v. Griswold Post 
No. 79, American Legion, 114 Conn. 400, 158 Atl. 919 (1932); 
Brothers v. Berg, 214 Wis. 261, 254 N.W. 384 (1934). By way of 
illustration, a guest was denied recovery for injuries sustained in the 
course of a ride in a case where he accompanied the defendant only 
after considerable inducement on her part. Snyder v. Milligan, 53 Ohio 
App. 185, 4 N.E. (2nd) 399 (1936). Under facts somewhat more 
favorable to the plaintiff the guest was also denied relief when she was 
a car-occupant mainly for the purpose of serving as a guide to the driver. 
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Master v. Horowitz, 261 N.Y.S. 722, 237 App. Div. 237 (1932). 


But where the guest was invited by a defendant learning to drive 
because she had a driver’s license, the court found the necessary mutual 
benefit present and allowed recovery. Simons v. Towne, 285 Mass. 96, 
188 N.E. 605 (1934). 

New Jersey, which has no guest statute, looks to the origin of the ride 
as a test for the rider’s status. Thus he is held a guest when the invita- 
tion is requested, but a passenger when it is voluntary. Paiewonsky v. 
Jaffe, 101 N.J.L. 521, 129 Atl. 142 (1925). The practical effect of 
this view is to restrict the rule to the “hitch-hiker” cases. Under statute 
law generally the term has been much more broadly construed. 

It has been said that if there is a common purpose in the journey, 
together with a contract by which gasoline is furnished in return for the 
transportation provided, then the arrangement itself affords the rider a 
basis for recovery. Beer v. Beer, 52 Ohio App. 276, 3 N.E. (2nd) 645 
(1935). The case finds a possible explanation on the basis of a carriage 
for hire. Where such a carriage is found, statutes rather uniformly 
refuse to classify the party as a guest. The courts, however, are far 
from uniform in their interpretations of them, and a plaintiff is some- 
times allowed recovery under a statute using the word “hire,” while 
another plaintiff, on similar facts, is denied relief under a statute contain- 
ing the word “compensation,” a much broader term. Davis v. Fried- 
erichs, 9 La. App. 394, 120 So. 494 (1928); Bookhart v. Greenlease 
Motors, 215 lowa 8, 244 N.W. 721, 82 A.L.R. 1359 (1932); Craw- 
ford v. Foster, 110 Cal. App. 21, 293 Pac. 841 (1930). An Ohio 
court has declared that compensation sufficient to take the case out of 
the statute may be made by consideration taking other forms than 
money. Hallgren v. Wilson, 18 Ohio Abs. 652 (1935); but that 
something substantial in the way of consideration was intended is shown 
by the attitude of the court in Casper v. Higgins, 54 Ohio App. 21 
(1937). Here recovery was denied to a college student riding with an 
instructor who received part of his salary and expenses from a fund to 
which the boy had contributed several dollars. On the other hand, the 
host does receive such substantial consideration in the case of the dem- 
onstration ride provided for car buyers that the carriage is usually classi- 
fied as one for hire. Crawford v. Foster, supra; Bookhart v. Greenlease 
Motors, supra. 

That a mere gratuitous furnishing of gasoline is not enough to con- 
stitute hire is not seriously disputed. Courts look rather closely to the 
benefit conferred on the driver and, unless it is substantially equivalent 
to that received in return by the rider, they are reluctant to sustain a 
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case made out on the basis of mere negligence. It is quite unlikely that 
the rider could secure the same amount of transportation from a rail- 
road, taxi, or bus company for the price represented by the gasoline 
purchase. Furthermore, it is doubtful, from a practical standpoint, that 
the purchase was intended as payment, and even if it were, it is even 
more doubtful that it was accepted as such. Both tender and acceptance 
are necessary for payment. Haas v. Bates, 150 Ore 592, 47 Pac. (2nd) 
243 (1935). On this view of the situation there is substantial justifica- 
tion for the position taken in the principal case on the facts before the 
court, 

A closer question is presented when a purchase of this kind is 
intended and received as payment. An Ohio Appellate Court has held 
that this constitutes sufficient consideration to take the case out of the 
statute. Beer v. Beer, supra. Yet in spite of the fact that a contract has 
been entered into, the act of the driver is influenced more by a spirit of 
hospitality than a desire for gain, and it would not be surprising if other 
courts in such a situation would treat the rider as a guest rather than a 


passenger for hire. Rosin W. Letr 


LABOR LAW 


THE STATUS OF THE STRIKE For a CLosED SHop* 


A majority of plaintiff’s driver salesmen, members of a Drivers’ 
Union Local, after unsuccessfully requesting their employer to hire only 
union labor, went out on strike. The sole issue involved was the right 
to strike for a closed shop. Plaintiff asked the court for a permanent 
injunction against the strikers. Defendant conceded that all intimida- 
tion and violence should be enjoined but contended that the injunction 
should not extend to peaceful picketing. 

Held, that, all striking activities including peaceful picketing should 
be permanently enjoined. Drake Bakeries, Inc. v. Bowles et al., 31 


Ohio N.P. (N.S.) 425 (Ohio L. Rep. March 12, 1934). 


* The following note was previously published in the Ohio Bar for May 7, 1934. 
A recheck by Jack Day indicates that the Ohio courts have not since that date passed upon 
this subject matter, While the invalidation of the N.I.R.A. has disposed of the principal 
case discussed in the note, the issue has taken on a new timeliness in inter-state industry 
in view of the similar wording in Sec. 7 of the National Labor Relations Act (29 U.S.C. 
157) and the added provision in the same act expressly recognizing a closed shop agree- 
ment with labor organizations “not established, maintained, or assisted by any unfair 
labor practice.” (29 U.S.C. 158(3)). Furthermore, the failure of passage in the recent 
Ohio Legislature of Am. H.B. 16, restricting jurisdiction for the issuance of injunctions 
in labor disputes, has left the question of the right to enjoin a strike for a closed shop in 
intra-state industry just as it was when this note was originally written.—Ed. 
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The main issue in this case is whether or not at the present time the 
strike for the closed shop is legal in Ohio. 

LaFrance Co. v. Electrical Workers, 108 Ohio St. 61 (1923), is 
the sole Ohio Supreme Court case in point. The court by this decision 
definitely upheld the right of strike for the purpose of the closed shop. 
In general terms this holding means that the use of the economic 
weapon was sanctioned in Ohio as long as the objective of the strike 
was lawful, and as long as the means of carrying forward the strike 
were free from violence and intimidation. 

If the principal case had been decided on Ohio precedent, clearly 
peaceful picketing for the purpose of obtaining a closed shop would not 
have been enjoined. The court, however, omits any consideration of 
the LaFrance case. It bases its decision squarely on its interpretation of 
Sections 7a and §a of the National Industrial Recovery Act. 15 U.S. 
C.A. No. 701-712. 

These sections follow: 

Section 7a: “Every code of fair competition, agreement, and 
license, approved, prescribed or issued under this title shall contain the 
following conditions: (1) that employees shall have the right to or- 
ganize and bargain collectively through representatives of their own 
choosing, and shall be free from the interference, restraint, or coercion 
of employers of labor, or their agents, in the designation of such repre- 
sentatives or in self-organization or in other concerted activities for the 
purpose of collective bargaining or other mutual aid or protection; 
(2) that no employee and no one seeking employment shall be required 
as a condition of employment to join any company union or to refrain 
from joining, organizing, or assisting a labor organization of his own 
choosing; and (3) that employers shall comply with the maximum 
hours of labor, minimum rates of pay, and other conditions of employ- 
ment, approved or prescribed by the President.” 

Section 5a: “Nothing in this Act and no regulation thereunder, 
shall prevent an individual from pursuing the vocation of manual labor 
and selling or trading the products thereof. * * *” 

The court’s position is this: These two sections have in effect made 
closed shop agreements illegal. This for two reasons. In the first place, 
such agreements would force employers to say to individuals, “You 
must be a member of the union and be represented by their delegates.” 
This, in the court’s mind, would invade the right of employees to have 
representation of their own choosing. In the second place, these agree- 
ments would amount to preventing men from pursuing the vocation of 
manual labor. Therefore, with the objective of the strike illegalized, the 
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strike becomes an unlawful combination without justification. Hence 
peaceful picketing because of its wrongful purpose becomes illegal and 
enjoinable. 

The court quotes two excerpts from public statements of Admin- 
istrator Johnson and General Counsel Richberg. These statements and 
others which these two gentlemen have made in their interpretation of 
Section 7a support the court’s interpretation. For they have said at 
various times that the selection of majority representatives does not 
restrict or qualify in any way the right of minority groups of employees 
or of individual employees to deal with their employer. 

It would appear, however, that section 7a permits of a second inter- 
pretation—an interpretation which does not illegalize closed shops. 

This second approach proceeds on the basis that freedom of choice 
in the selection of representatives is not given to an individual acting 
alone but only to employees composing an organized group. An indi- 
vidual does not have any collective bargaining rights which can be inter- 
fered with until as a member of a group his freedom of selection is 
invaded. Or in the facts of the principal case since the other driver 
salesmen of the plaintiff were not organized, Section 7a did not extend 
any new rights to them. Hence these other employees do not by this 
section receive any right of representation of their own choosing which a 
closed shop agreement would invade. 

President Roosevelt’s public statement at the settlement of the auto 
industry labor dispute on March 26th suggests this second interpretation. 

“Reduced to plain language Section 7a of N.I.R.A. means (a) 
Employees have the right to organize into a group or groups. (b) When 
such group or groups are organized they can choose representatives by 
free choice and such representative must be received collectively and 
thereby seek to straighten out disputes and improve conditions of em- 
ployment. (c) Discrimination against employees because of their labor 
affiliations or for any other unfair or unjust reason is barred.” 

Furthermére, Section 5a does not prohibit a closed shop agreement. 
It says “nothing in this act shall prevent pursuing the vocation of 
manual labor.” But compulsory union membership does not prevent, 
it merely qualifies employment. 

There are a number of arguments in support of this second interpre- 
tation. The first arises from a consideration of the legislative intent 
lying behind these two sections. 

The Congressional Record for June 8th (pages 5241, 5279, and 
5290, Vol. 77, Part 6) seems to include the only references to the intent 
of these sections made on the floors of the two houses. The latter part 
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of Section 5a was written into the N.I.R.A. on the floor of the Senate 
as an amendment by Senator Long. Previous to its introduction Sen- 
ator Long had said, “We are going to get that regulation down to the 
point that every little man that takes his water jug and ax across his 
back and goes into the woods to hack cross ties is going to have to comply 
with some rules and regulations and stand ready to have his license 
revoked for not complying with the rules and regulations that are issued 
governing the length and width and breadth and thickness and quan- 
tity of cross ties. * * * And I will ask only one thing further. I will 
ask that the Senator put in further that the President has not power to 
revoke a laboring man’s right to go ahead and pursue his vocation.” 

From Senator Long’s statements it would appear that Section 5a 
has no applicability to the rights of the driver salesmen in the principal 
case. 

As to Section 7a the Record reveals that a proviso suggested by the 
committee having the Bill in charge (to the effect that nothing in this 
section shall compel the changing of existing satisfactory relations 
between employers and employees) had passed the Senate. Senator 
Norris on the next day moved to strike this proviso from the Act. His 
accompanying words (which were chiefly instrumental in accomplish- 
ing this) throws some light on Section 7a. 

“This particular provision in the bill—Section 7, reestablishes almost 
in identical language of that Bill (Norris-LaGuardia anti-injunction 
act 29 U.S.C.A. No. 101-115) the right of employees to organize in 
unions of their own * * *, I think the proviso a direct blow at 
organized labor * * *. Some honest people believe that there ought 
to be no such thing as organized labor. If their view be the correct one 
then we ought to strike out this whole section; but if we are proceeding 
on modern theory * * * then we ought to provide that the laboring 
men shall be permitted to organize in their own way without coercion, 
without any influence from their direct employers and that they shall 
be permitted to select representatives of their own choice to represent 
them in controversies which they must continually meet with organized 
wealth.” 

Senator Norris’ words seem to indicate that Congress intended to 
consolidate in a few words the right of labor to organize collectively 
without interference. It was apparently injected into the act to give 
congressional sanction to collective bargaining. In so many words Sen- 
ator Norris states that this right is to provide them equal bargaining 
power with organized wealth. It would seem that Congress in sanc- 
tioning collective bargaining impliedly sanctioned the concrete methods 
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which are drawn after it to make it effective. The logical sequel to 
collective bargaining is the existence of a completely unionized shop. 
It seems unlikely that Congress in this avowed attempt to help the cause 
of organized labor would have given this right without giving, by impli- 
cation, the necessary collateral rights to make the goal of equal bargain- 
ing power a reality. 

Senator Wagner’s statement at the introduction of his Labor Dis- 
putes Bill on February 28th bears out this contention. “The new legis- 
lation which I am proposing does not dictate any policy as to the closed 
union shop. That is the problem which labor must work out for itself. 
But the Bill does make it clear that Section 7a was not intended to ban 
the closed union shop and that Congress never intended to place em- 
ployees in a worse condition than they were before the Recovery Act 
was passed.” 

The second argument is the content of the executive order of Feb- 
ruary 1st (Federal Trade & Industry, Vol. 1, N.I.R.A., No. 5702) 
and the Denver Tramway ruling of the National Labor Board decided 
in harmony with this order. (Federal Trade & Industry, Vol. 1, Cur- 
rent Matter, No. 8055). 

By this order elections of representatives are to be held whenever a 
substantial number request such an election. After the election is held 
the Board shall publish the names of those elected who are “thereby 
designated to represent all the employees eligible to participate in such 
an election for the purpose of collective bargaining or other mutual aid 
or protection in relations with their employer.” The purpose of this 
order was to meet the practical problem of an employer faced with a 
number of factions each claiming the right to represent all his employees. 
This executive order was issued to lay down a procedure for carrying 
7a into effect. But it was issued within the limitations of Section 7a. 
The result of this election procedure is a situation which the court in 
the principal case declares to be illegal. For this order definitely em- 
powers the selected representatives of the majority to represent all those 
eligible to vote. Or in other words, this order gives clear sanction to a 
saddling of the majority representation not only on unaffiliated em- 
ployees but also on minority groups. It seems then that on this score 
Section 7a should be interpreted to permit the closed shop. 

The third argument centers around the second subsection of 7a. 
This read in its first draft, “that no employee or anyone seeking employ- 
ment shall be required as a condition of employment to join any labor 
organization.” But President Green of the American Federation of 
Labor testifying before the House Committee on Ways and Means 
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(H. R. 5664—73rd Congress, 1st Session 118) suggested the substi- 
tution of the words company union “to make clear and definite the real 
meaning and purpose of this part of the act.”” To designate that mem- 
bership in a company union is prohibited as a condition of employment 
seems clearly to permit membership in an outside labor organization 
as a condition of employment. Subsection 1 of 7a which contains the 
controversial points on freedom of choice and interference seemingly 
should be qualified in light of the positive language of subsection 2 which 
has just been quoted. 

The fourth argument concerns Section 7c. This section follows: 
“The President shall so far as practicable afford every opportunity to 
employers and employees in any trade or industry or subdivision thereof 
—to establish by mutual agreement the standards as to maximum hours 
—and such other conditions of employment as may be necessary in such 
trade or industry or subdivision thereof to effectuate the policy of this 
titlke—and the standards established in such agreements when approved 
by the President shall have the same effect as a code of fair competition 
approved by the President.” 

Suppose that seventy per cent of the group draw up a certain agree- 
ment laying down hours of employment, rules of work, and amount of 
wages. This section seems to give the President the authority to facili- 
tate the signing of such agreement by the representatives of the seventy 
per cent with the employer. And it furthermore definitely says that 
these agreements shall have the same effect as a code of fair competition. 
The National Industrial Recovery Act gives the government power to 
enforce the imposition of a code on a minority of employers (Sec. 3a). 
By extending the same effect to agreements of employment it would 
appear that the rights of the individual employees must similarly give 
way to the rights of the majority. Once more it seems that subsection 
7a (1) must be construed in the light of a following section. 

The final argument arises from a projection of the cases decided 
since the coming of Section 7a against the background of the law as it 
existed previously in those same states. 

In New Jersey we find that the chancery courts quite generally 
before the N.R.A. held that the strike for the closed shop was outside 
the “allowable area of economic conflict.” It is unnecessary to state 
their reasons. Typical of this approach is Gevas v. Greek Restaurant 
Workers Club, 99 N.J. Eq. 770 (1926). 

In the light of this position it is not hard to understand Bayonne 
Textile Corp. v. American Federation of Silk Workers, 114 N.J. Eq. 
307, 168 Atl. 799 (1933)'; and Lichtman & Sons v. Leather Work- 


* This case was later reversed and the injunction modified to apply to intimidation 
only. 115 N.J. Eq. 504, 172 Atl. 551 (1934). 
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ers, 169 Atl. 498 (N.J. Eq.) (1933). These later cases seem to stress 
mainly the illegality of the union’s attempts to gain a labor monopoly for 
their particular union. Since Section 7a does not in express language 
permit the closed shop it is not difficult to understand why the New 
Jersey Courts have maintained their hostility toward the closed shop. 

On the other hand Fryns v. Fair Lawn Fur Dressing Co., 168 
Atl. 862 (N.J. Eq.) (1933) includes some dicta which one finds diffi- 
cult to square with these other post N.I.R.A. cases in New Jersey. 
“* * * but if they are not organized and in fact indifferent as to how 
they shall be organized or the enterprise is just starting then the employer 
may choose his union and require all his men to join it.” 

The decisions in the New York Court of Appeals had consistently 
upheld the right to strike for a closed shop previous to the N.I.R.A. 
J.H.& 8. Theatres v. Fay, 260 N.Y. 315 (1932); Stilwell Theatre, 
Inc. v. Kaplan, 259 N.Y. 405 (1932); Exchange Bakery v. Rifkin, 
245 N.Y. 260 (1927). The only two New York cases in point since 
the N.I.R.A. have stated that the provisions of this act have made no 
change in the law as the Court of Appeals has enunciated it. Rosen- 
thaler Etlinger Co. v. Schossberg et al., 266 N.Y.S. 762 (1933); 
Buckingham Cafeteria, Inc. v. Meservich, $.C.N.Y. Federal Trade 
and Industry, Vol. 1, Current Matter, No. 8014 (1933). 

No cases on this issue were discovered in Wisconsin previous to the 
N.I.R.A., but since then a circuit court in Wisconsin in Federation of 
Labor v. Simplex Shoe Mfg. Co. (C.C. Wis., Oct. 13, 1933) U. S. 
Law Week, October 31, 1933, index p. 137, has inferentially upheld 
the closed shop as legal under Section 7a, for it granted an injunction 
to the Wisconsin Federation of Labor against the company’s interference 
with their program of plant unionization. This survey of the cases in 
point suggest the Janus-headed character of Section 7a. With its words 
lacking precision as to the closed shop, legality or illegality will seemingly 
be read in or denied on the basis of the precedent of the court. 

The New Jersey courts have traditionally opposed the closed shop. 
It is easy to understand, therefore, their decisions since N.I.R.A., which 
have molded the equivocal language of Section 7a to coincide with their 
previous decisions. —The New York courts, on the other hand, have 
established firmly the legality of the closed shop. It is just as easy to 
appreciate their reading Section 7a so as to uphold their former position. 

The court in the principal case, as a result of LaFrance Co. v. Elec- 
trical Workers, supra, was faced with the same tradition as the New 
York courts. It would seem therefore that like the New York courts it 
should have interpreted Section 7a so as to perpetuate the legality of a 
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strike for a closed shop. Or in other words even after the advent of 
N.I.R.A. and its much publicized Section 7a, a strike for a closed shop 
should continue to be legal in Ohio. Wiiuram K. Tuomas 


Use oF THE INJUNCTION TO PREVENT BREACH OF CONTRACT 


The Hamilton Tailoring Company, of Cincinnati, Ohio, is a corpo- 
ration employing about two hundred and fifty employees, engaged in the 
manufacture of clothing. Shortly after the N.I.R.A. was invalidated the 
employees evinced dissatisfaction with their wages and working condi- 
tions. While a strike was imminent the company presented to the em- 
ployees a “contract of employment” which substantially all of them were 
induced to sign. No agreement on the question of hours and wages 
could be reached between the employer and the employees and on 
October 2, 1935, the members of the Amalgamated Clothing Workers 
Union within the shop, numbering about one hundred in all, voted to 
strike. The company filed a petition in the Common Pleas Court of 
Hamilton County for an injunction prohibiting the defendant union 
from “doing any act calculated to cause any employee to breach his 
contract of employment” and for other similar relief. The court denied 
the injunction on the grounds that the defendants were engaged in a 
legal strike and that the employment contract was void for want of 
mutuality in that during the first six months of its duration the employer 
had the right to terminate the same while an equivalent right was not 
vested in the employee. Hamilton Tailoring Company v. Cincinnati 
Joint Board of Amalgamated Clothing Workers of America, et al., 4 
Ohio Op. 295 (1936). 

After this opinion was released but before the making of the journal 
entry the company drew up other contracts with its employees abro- 
gating the original ones and attempting to meet the objection of the 
trial court by giving either party the right to terminate the agreement 
on fifteen days’ notice. The case was then taken on appeal to the 
Appellate Court of the First District where the plaintiff company was 
permitted over objection to file supplemental petitions setting forth the 
new contract and alleging that the defendants had instituted a secondary 
boycott against the plaintiff subsequent to the filing of the original peti- 
tion in the lower court. The Appellate Court reversed the holding of 
the trial court and enjoined all persuasion tending toward a breach of 
those contracts. It held both contracts valid without comment upon the 
law involved in the case. That court also granted a sweeping injunction 
against the secondary boycott. 
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The case was taken to the Supreme Court both on motion to certify 
and as of right. In that court the motion to certify was denied since, 
it was stated, no question of great public interest was presented. On 
the appeal as of right the defendants contended that the injunction vio- 
lated their right of free speech as set out in Article 1, Section 11 of the 
Ohio Constitution, and that the admission of the supplemental petitions 
was a new cause of action originating in the Appellate Court contrary 
to Article 4, Section 6, and that if the case originated in the Appellate 
Court they were entitled to an appeal as of right under that section. 
The appeal was denied on the ground that no debatable constitutional 
question was involved. On petition for rehearing in which the last con- 
tention was stressed, the Court affirmed their former decision stating 
that no new issue was presented. Hamilton Tailoring Co. v. Cincinnati 
Joint Board of Amalgamated Clothing Workers of America, et al., 132 
Ohio St. 259 (1937). 

Only two of the several interesting legal questions involved in this 
decision will be discussed in this comment. They are (1) the correct- 
ness and significance of the holding of the Appellate Court that the 
contracts involved are valid to an extent that the peaceful persuasion of 
the employees of the plaintiff to break such contracts is subject to injunc- 
tion and (2) the propriety of the action of the Appellate Court in 
permitting the plaintiffs to file amended petitions containing a totally 
different contract from that under consideration in the trial court. 

According to the present status of labor law it is legal for a body of 
men to band together into a labor union and to strike when a legitimate 
trade dispute exists. The LaFrance Electrical Construction and Supply 
Co. v. International Brotherhood of Electrical Workers, Local No. 8, 
et al., 108 Ohio St. 61, 140 N.E. 899 (1928). It is also equally well 
settled that a union may use peaceful persuasion to further their ends 
provided that end is legitimate. LaFrance Elc. Co. v. Brotherhood, 
supra, and note in 2 Ohio St. L.J. 301 (1936). A labor union may 
induce the breach of contract at will with impunity but if the contract be 
for a term, persuasion—peaceful or otherwise—tending toward that 
end, is subject to injunction. Parker v. Bricklayers’ Union, 10 Ohio 
Dec. Rep. 458, 21 Bull. 223 (1889). Peaceful picketing has been held 
subject to injunction if utilized to induce a breach of a term contract. 
Fulworth Garment Co. v. International Ladies’ Garment Workers 
Union, et al., 15 Ohio N.P. (N.S.) 353, 27 Ohio Dec. 675 (1913). 
Thus the action of the Appellate Court in enjoining the defendants from 
peacefully persuading the employees of the plaintiff to quit their employ- 
ment was consonant with previous Ohio decisions if the contracts in- 
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volved are considered to be binding contracts for a term. That these 
are binding contracts is open to some question. In paragraph (b) of the 
contracts of employment’ it will be noted that there is vested in the 
employer complete control over the amount of wages that an employee 
may earn. Can a contract embodying such a provision be considered to 
have that mutuality of obligation necessary to a binding agreement? In 
the case of Interborough Rapid Transit Co. v. Green, 131 Misc. 682, 
227 N.Y.S. 258 (1928), the New York court looked behind a contract 
drawn to support an injunction and declared it void for want of mutu- 
ality saying: “Whatever the status of the contract in law, the provisions 


* Contracts of Employment 
Contract of Sept. 6, 1935. 

This agreement entered into this* * * by and between The Hamilton Tailoring Com- 
pany, first party, and * * * second party, Witnesseth: 

(a) That said first party hereby agrees to employ said second party for a period of 
six months from the above date, and said second party agrees to work for said first partY 
during such period and to render faithful and efficient services to the satisfaction of said 
first party. 

(b) In case said first party shall not have sufficient work for all employees because 
of any stoppage of work, dullness of trade, damage to its plant, or other cause beyond its 
control, it shall distribute its work among its employees as it may deem best, giving special 
consideration to such employees as may be operating under agreements similar to this; and 
said first party shall pay said second party only for work actually done by him. 

(c) It is mutually agreed that the same basic rates as are now paid by said first party 
shall continue during the life of this agreement unless modified by agreement of the 
parties hereto. 

(d) Said second party hereby agrees that he is not now, and will not during the life 
of this agreement or of any renewal hereof, become a party to any agreement the terms of 
which conflict with this agreement; and that he will in all respects conform with the 
policies, rules, and instructions of said first party and with no rules or authority in 
conflict therewith. 

(e) It is further mutually agreed that at the expiration of this agreement, it shall 
continue until terminated by either party by 15 days’ notice; provided, however, that said 
first party shall have a right at any time to discharge said second party for cause, such as 
disloyalty, breach of shop rules, incompetence, lack of diligence, insubordination or breach 
of the terms of this agreement. 

Contract entered into subsequent to decision of trial court. 

This agreement made and entered into this * * * between The Hamilton Tailoring 
Company of Cincinnati, Ohio, Party of the First Part, and * * * of * * * Party of the 
Second Part, Witnesseth: 

(a) That First Party hereby employs Second Party for a term and period of six 
months from date and Second Party hereby agrees to work for said Party of the First 
Part for the said term and period of six months from date. In consideration of the fore- 
going covenants, said First Party agrees to pay to Second Party the same basic rate as is 
now paid by said First Party to said Second Party and said basic rate of pay shall continue 
during the life of this contract unless modified by agreement of the parties hereto. 

(b) Should First Party, because of insufficiency or stoppage of work, dullness of 
trade, or other circumstances beyond its control, be unable to employ Second Party full 
time, Second Party shall be paid for such time as he is actually employed, or, if employed 
on a piece work basis, for such work as he actually performs. 

(c) Either party may cancel or terminate this agreement by giving the other party 
fifteen days (15 days) notice in writing of the intention so to do. 

(d) Any prior and/or existing contract between the parties is for valuable consid- 
eration hereby rescinded. 

(e) In witness whereof the Parties have signed this agreement in duplicate this 


** * 1935. 
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* * * are inequitable.” It was further stated, “Where an employee 


abandons all right to leave the service of his employer, whereas the 
employer reserves practically entire freedom to discharge him, there is 
no compensating consideration.” Since the power to limit the amount 
of work that an employee might receive, and as a consequence the 
amount of his wages is almost equivaient to the power to discharge, it is 
submitted that this celebrated case furnishes excellent authority upon 
which to base the conclusion that the contracts in the case at bar are 
void for want of mutuality. This conclusion is further strengthened 
by the fact that in the LaFrance case, supra, the Ohio Supreme Court 
evinced the same tendency to look behind a spurious labor contract. It is 
obvious that the primary purpose of these contracts was to prevent the 
employees of the Tailoring Company from being called out on strike. 
A necessary corollary of this objective was to prohibit unionization of 
the plaintiff’s employees, for to what purpose is unionization in such a 
situation if the employee may not subsequently engage in a strike? This 
result directly contravenes the avowed public policy of this state as set 
forth in our statute outlawing yellow-dog contracts (quoted below). 
Ohio G.C. 6241-1. This furnishes a further reason why these contracts 
should have been declared invalid. 

Aside from this, clause (d) of the first contract seems clearly invalid 
under the yellow-dog statute. In that clause it is stated, “Said Second 
Party hereby agrees that he is not now, and will not during the life of 
this agreement or of any renewal hereof, become a party to any agree- 
ment the terms of which conflict with this agreement; and that he will 
in all respects conform with the policies, rules, and instructions of said 
First Party and with no rules or authority in conflict there with.” In 
Ohio G.C. 6241-1 it % stated, “Every undertaking * * * whereby 
(a) either party to such contract or agreement undertakes or promises 
not to join, become, or remain a member of any labor organization 
* * * is hereby declared to be contrary to public policy and wholly 
void.” While this point was not raised directly it is submitted that the 
Appellate Court has done much toward emasculating the yellow-dog 
statute by declaring the first contract to be a valid labor agreement 
without mention of this clause. 

While not as important from the standpoint of labor law, the action 
of the Appellate Court in permitting the filing of the supplemental peti- 
tions setting forth the contract entered. into subsequent to the decision in 
the court below seems no less questionable. The Constitution of Ohio as 
amended in 1912 provides that the parties to an equity action are 
entitled to a trial de novo in the Appellate Court. Ohio Const., Article 
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4, Section 6; Kirkias v. Fountas, 109 Ohio St. 553, 143 N.E. 129 
(1924). Thus the parties have the same right to file supplemental 
petitions in the Appellate Court as they have in the trial court. McCor- 
mick Vv. McCormick, 124 Ohio St. 440, 179 N.E. 286 (1931). The 
Ohio statute provides generally that either party to an action, on com- 
pliance with prescribed conditions, “may be allowed to file a supple- 
mental petition, answer, or reply alleging facts material to the case 
which occurred since the filing of the former petition, answer, or reply.” 
Ohio G.C. 11,368. Cases discussing this section have regarded the 
supplemental petition as only ancillary to the original petition. It may 
never be used to set up a new cause of action. Gibbon v. Dougherty, 
et al., 10 Ohio St. 365 (1859); Hier v. Hiler, 14 Ohio App. 174 
(1921); McGuire v. Louis Snider Paper Co., 6 Ohio Dec. 392, 4 N.P. 
262 (1897). Thus the point narrows down to the question whether 
the filing of the supplemental petitions was merely bringing before the 
court matters incident to the original cause of action or whether the new 
contract and the breach thereof constitute a new cause of action. The 
limited scope of this paper necessarily prohibits an extended discussion of 
the nature of a “cause of action.” Whether we accept the view advanced 
by Pomeroy that the cause is limited and determined by a primary right, 
Pomeroy, Code Remedies (5th Ed., 1929) 526-548; Hahl v. Sugo, 
169 N.Y. 109, 62 N.E. 135 (1901); or whether we consider it to be 
a group of operative facts giving rise to one or more right or rights of 
action, Clark, The Code Cause of Action, 33 Yale L.J. 820 (1924); 
Craft Refrigerating Co. v. Quinnipiac Brewing Co., 63 Conn. 551, 
29 Atl. 76 (1893), it is difficult to consider the cause of action available 
to the Tailoring Company in this instance to be other than a group of 
rights of action arising out of their legal right to be protected in their 
contractual relation with their employees created by the contract on 
which the suit was originally brought. If this be true then only actual 
or contemplated infringements upon that legal right might form the 
subject of supplemental petitions in either the Trial or the Appellate 
Court. The acts of the defendants tending to induce a breach of a 
contract distinct from that involved in the original action cannot be 
classed as incident to a cause of action arising out of that previous con- 
tractual relationship. See McGuire v. Louis Snider Paper Co., supra. 
Thus it would seem that the Appellate Court, by allowing the filing of 
the supplemental petition, permitted a new action to be instituted in that 
court contrary to Article 4, Section 6 of the Ohio Constitution which 
provides that the Appellate Court shall have original jurisdiction only as 
to the five extraordinary writs, and Appellate jurisdiction in the trial 
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of chancery cases. It may be well to point out that the defendants were 
little prejudiced by this action on the part of the Appellate Court. From 
the opinion of the trial judge it is apparent that a proceeding based upon 
the substituted contract would have resulted in a decision adverse to 
them. This, however, cannot justify unorthodox procedure. 

According to the decision in this case a labor organization may take 
no active measures, such as picketing, etc., to induce employees to leave 
their employment in a plant in which they are bound by one of these 
so-called “contracts.” Furthermore, if the employees should become 
members of the union the issuance of a strike order would be subject to 
injunction. Grassi Contracting Co. v. Bennett, 174 App. Div. 244 
(N.Y., 1916), and cases there cited. If the union should succeed in 
organizing the employees and calling them out on strike the union 
itself would probably be subject to an action at law for damages done 
the employer as a result of the breached contract. Parker v. Bricklayers’ 
Union, supra, and see note in 3 Ohio St. L.J. 237 (1937). Under the 
second contract one loophole seems to be left, although it is of doubtful 
value. While that agreement is ostensibly for a term it is terminable by 
either party at fifteen days’ notice. It would seem probable, then, that 
no action would lie against a labor organization for inducing an employee 
to give notice and quit at the end of the fifteen-day period. This would 
follow logically from the accepted proposition that it is not illegal to 
induce another to do a legal act. LaFrance Elec. Co. v. Brotherhood, 
supra. The first contract contains no such loophole, however, and a 
general utilization of an agreement of that sort will effectively tie the 
hands of labor groups. 

As was previously stated the Supreme Court refused a motion to 
certify thereby declaring that no question of great public interest was 
involved in this case. Some idea of the importance ascribed to the case 
by labor organizations may be gathered from the fact that twenty dif- 
ferent groups joined as amici curiae to present briefs to the Supreme 
Court. Yet the court held that it was not of sufficient public interest to 
warrant a hearing. It is submitted that this evasion of a question of 
vital import to every employer and employee, especially in view of the 
present trend toward unionization of industry, is indefensible. 

Georce E. BalLey 
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MORTGAGES 


TRANSFEREE’s ASSUMPTION OF MortcGacGeE Desr — AcCEPT- 
ANCE BY MortTGAGEE — REscission oF AssUMPTION 


In July, 1926, D. M. Herrold and his wife executed their promis- 
sory note for $15,000 to The Central Savings Bank payable one year 
from date and secured by a real-estate mortgage. The bank assigned 
the note and mortgage to Emma Anderson but continued to act as her 
agent in collecting rent. She instructed the bank to collect the debt at 
maturity. Subsequently, but before the note had matured, she was 
informed by the bank that Herrold and his wife had conveyed the 
premises to E. M. Brickell and M. P. Kirchhofer and as part of the 
consideration therefor the grantee expressly assumed and agreed to pay 
the mortgage debt. Mrs. Anderson instructed the bank to investigate 
the financial responsibility of both grantees. After being satisfied with 
the report, she instructed the bank to let the loan stand at maturity and 
continue to accept interest only. In January, 1928, Brickell and Kirch- 
hofer conveyed the premises to D. M. Herrold, the original mortgagor, 
who again assumed the mortgage. Herrold, with his wife joining, again 
conveyed and subsequently several other conveyances followed, in each 
of which the grantee assumed the payment of the debt. The last grantee 
made an assignment for the benefit of creditors and the property was 
sold to Mrs. Anderson at a public sale for $10,000. This action was 
brought against all the grantees to recover a deficiency judgment. 
Brickell and Kirchhofer were the only defendants who filed an answer. 
Their defense was that there had been no adoption or acceptance by 
the plaintiff of their agreement to assume the debt prior to the time of 
their conveyance to Herrold. This, they contended, amounted to a 
rescission of the covenant to assume the mortgage. The common pleas 
court of Stark County held, however, that the plaintiff-mortgagee 
should recover the deficiency from Brickell and Kirchhofer. Anderson 
v. Herrold, 23 Ohio L. Abs. 97, 7 Ohio Op. 447 (1936). 

It is a well established rule in most jurisdictions that where a pur- 
chaser of mortgaged realty assumes and agrees to pay the mortgage 
debt he becomes personally liable for the debt. Note, 21 A.L.R. 446 
(1922); Walser, Admr. v. Farmers Trust Co., 126 Ohio St. 367, 
185 N.E. 535 (1933). Contra, Prentice v. Brimhall, 123 Mass. 291 
(1877). This assumption may be implied or express. Hawthorne Val- 
ley Co. v. Investment Co., 28 Ohio N.P. (N.S.) 422 (1931). If the 


promise is oral it does not fall within the Statute of Frauds. See, Society 
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of Friends v. Haines, 47 Ohio St. 423, 25 N.E. 119 (1890). The 
grantee is not personally liable, however, where the land is conveyed to 
him merely subject to the mortgage. As against him the mortgagee 
must look to the land alone. Ryan v. Building and Loan Co., 29 Ohio 
App. 476, 163 N.E. 719 (1928). Some states, by statute, limit the 
liability of the grantee to the grantor but permit the mortgagee to 
bring an action in the grantor’s name for the use of the grantor provided 
his consent is obtained. Fisher v. Reach, 202 Pa. 74, 51 Atl. 599 
(1902). 

In order that the mortgagee may be allowed to recover on these 
contracts of assumption it is necessary to overcome two possible objec- 
tions: the lack of privity between himself and the grantee, and the 
absence of a consideration moving from the mortgagee for the grantee’s 
promise. Two theories have been recognized in this connection. Some 
courts permit recovery on the ground that a suretyship relation is estab- 
lished giving the mortgagee-creditor the right of subrogation to any 
security held by the mortgagor-surety as against the grantee-principal. 
Keller v. Ashford, 133 U.S. 610, 10 Sup. Ct. Rep. 494, 33 L. Ed. 
667 (1889); Crawford v. Edwards, 33 Mich. 354 (1876). The 
majority, however, employ the theory that the mortgagee is a third party 
beneficiary. O’Conner v. O’Conner, 88 Tenn. 76, 12 S.W. 447, 
7 L.R.A. 33 (1889); Dean v. Walker, 107 Ill. 540, 47 Am. Rep. 
467 (1883). Ohio favors this doctrine. See, 8 Cinn. L.R. p. 103, and 
Mullin v. Claremont Realty Co., 39 Ohio App. 103, 177 N.E. 226, 
34 Ohio L. Rep. 335 (1930). 

Where the mortgagee has not been a party to the transaction the 
agreement does not amount to a novation. Both the grantor and the 
grantee are liable to the mortgagee. He may sue either or join both as 
parties defendant. 1 Williston, Contracts (1920), sec. 393. In case 
the grantor releases the grantee, or together they rescind their agree- 
ment, the mortgagee is likely to protest that such action is impossible 
without his consent. Where recovery is based upon the equitable doc- 
trine of subrogation the agreement may be rescinded before the mortga- 
gee accepts or relies thereon. Fisk v. Wuensch, 115 N.J. Eq. 391, 171 
Atl. 174 (1934). If the doctrine of subrogation is consistently applied, 
it would seem that the grantor should be able to release his grantee even 
after the mortgagee has accepted the promise. 1 Williston, Contracts, 
supra, sec. 384. But acceptance by the mortgagee and reliance thereon 
has generally been held to prevent a rescission as against him. Hubard 
v. Thacker, 132 Va. 33, 110 S.E. 263, 21 A.L.R. 423 (1922). A 


voluntary release of the grantee by the mortgagor before acceptance by 
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the mortgagee is void where the mortgagor is insolvent. Such an act 
amounts to a fraud upon his creditors. Young v. Trustees, 31 N.J. Eq. 
290 (1879). 

In those jurisdictions relying upon the third party beneficiary theory 
there is a split of opinion as to when the right of the mortgagee is per- 
fected so as to prevent a rescission. A few courts hold that by virtue of 
the agreement itself the mortgagee gets an indefeasible right to hold the 
grantee. Bay v. Williams, 112 Ill. 91, 1 N.E. 340, 54 Am. Rep. 209 
(1884); Starbird v. Cranston, 24 Colo. 20, 48 Pac. 652 (1897). 
The majority, however, take the position that the mortgagee must 
accept the benefits of the agreement or in some way act in reliance 
thereon. Gilbert v. Sanderson, 56 Iowa 349 (1881); Insurance Co. v. 
Aitkin, 125 N.Y. 660, 26 N.E. 732 (1891). Such a divergence of 
views can best be explained by the fact that the majority of the courts 
give the mortgagee the status of a creditor beneficiary whose rights are 
purely derivative. See Williston, supra, sec. 396, 397, and A.L.I. 
Restatement of the Law of Contracts, sec. 143. 

It is not clear just what constitutes a sufficient acceptance. Mere 
knowledge without more will not create a vested right. Whiting v. 
Gearty, 14 Hun. (N.Y.) 498 (1878). However, some hold that 
bringing suit before the rescission is all that is required. The Home v. 
Selling, 91 Ore. 428, 179 Pac. 261, 21 A.L.R. 403 (1919). Payment 
of principal and interest by the grantee to the mortgagee is sufficient. 
Smith v. Kibbe, 104 Kan. 159,°178 Pac. 483, 5 A.L.R. 483 (1919). 
Cf. Insurance Co. v. Hastings, 100 Ind. 496 (1885). Notice of 
acceptance must be given by the mortgagee to the grantee. Carnahan v. 
Tousey, 93 Ind. 561 (1882). Contra, Hill vy. Holdtke, 104 Tex. 594, 
142 S.W. 871, 40 L.R.A. (N.S.) 672 (1911). 

The position taken by the Ohio courts is set out in the case of Motz 
v. Root, 53 Ohio App. 375, 4 N.E. (2d) 990, 18 Ohio L. Abs. 377, 
7 Ohio Op. 174 (1934), where the court held that the mortgagee’s 
right is in the nature of an option and he has no right to enforce the 
agreement until he has done something to show his assent thereto. In 
the Motz case the court also held that receiving interest from the grantee 
did not amount to an acceptance, adoption or assent of the grantee’s 
assumption. In the principal case it would seem that the plaintiff’s 
insistence that the mortgage debt be collected at maturity when the 
premises were held by the mortgagor and the subsequent waiver of such 
a demand in reliance upon the grantee’s financial responsibility was 
sufficient to justify the finding that there was an assent to and reliance 
upon the grantee’s assumption. 
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Where the grantee is still free to rescind, a reconveyance in which 
his grantee, the mortgagor, reassumes the mortgage debt has been held 
to amount to a valid release of the prior agreement to assume the mort- 
gage. Morstain v. Kircher, 190 Minn. 78, 250 N.W. 727 (1933). 
In the principal case the court stated that the conveyance from Brickell 
and Kirchhofer to Herrold alone did not amount to a rescission since 
Herrold and his wife were the original grantors. Such a position can 
hardly be justified if the wife joined in the conveyance merely for the 
purpose of releasing her right of dower. Simply naming her as grantee 
in the deed would give her an interest greater than that which she had 
previously conveyed. If the court meant that the right of dower released 
by the wife to the grantee must now be reconveyed to her, this could 
only be done on the assumption that a third party may have the wife’s 
dower outstanding even though the fee is in her husband. The release 
of the right of dower operates to extinguish and not to transfer an 
interest. The releasee does not get an interest, but only the immunity 
from the releasor asserting it. See Black v. Kuhlman, 30 Ohio St. 196 
(1876). The right of dower cannot be separated from the principal 
estate. In re Lingafelter, 104 C.C.A. 38, 181 Fed. 24 (1910), which 
affirmed 8 Ohio L. Rep. 230 (1909). If it is correct to assume that 
the wife merely released her right of dower it would seem from an 
analysis of the effect of the release that the act of reconveyance to the 
wife as required by the court would be of no legal significance. 

Hosert H. Busu 


NEGLIGENCE 


Durty or Driver or ScHoot Bus in REGARD TO CHILDREN 
Wuo Have Jusr Lerr THE Car 


Plaintiff’s seven-year-old son and several other children alighted 
from the schéol bus, which the defendant was driving, when it made 
its usual stop across the road from his home. Whether the child went 
to the front or rear of the bus in order to cross the road, was disputed 
by the evidence; but when the bus started up again, the little boy was 
run over. The driver had no actual knowledge of the child’s proximity 
to the bus; but, seeing other children going across the road and no one 
in front of the bus, he believed they were all out of the way. The jury 
found the defendant not negligent, and a judgment for the plaintiff was 
sustained in the Court of Appeals. In the syllabus, however, it was laid 
down as a matter of law that, “A driver of a school bus, in the exercise 
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of due care is under no duty, before proceeding, to descend from his bus 
and ascertain the whereabouts of the alighting children when he has no 
knowledge of a child’s proximity to the bus.” Dickerhoof, Admr., 
Appellant vy. Bair, Appellee, 54 Ohio App. 320, Ohio Bar, Vol. 1x, 
No. 51 (1936). 

A carrier of passengers “is bound to exercise as high a degree of 
care, skill, and diligence in receiving the passenger, conveying him to 
his destination, and setting him down safely as the means of conveyance 
employed and the circumstances of the case will permit.” 10 C.J. No. 
1294. Expressions commonly used to describe the duty of the common 
carrier are, “highest degree of care,” “ 
“extraordinary care and diligence,” etc. 

Although a school bus is not a common carrier, no lesser degree of 
care is required of the driver. In Phillips v. Hardgrove et al, 161 Wash. 
121, 296 Pac. 559 (1931), the question before the court was whether 
the school district and the bus driver were required to exercise ordinary 
care or the highest degree of care consistent with the practical operation 
of the bus, which is required of carriers of passengers generally. The 
court there said that, “if the rule of the highest degree of care arises, 
as all the authorities say, from the nature of the employment and on 
the grounds of public policy, there is no reason why it should not be 


extraordinary care and caution,” 


applied to a school district the same as any other passenger carrier. 
Certainly, school children are entitled to the same degree of care as are 
adults. * * * * The operator of the bus is also required to exercise 
the highest degree of care.” 

What acts meet the requirement of the “highest degree of care” 
depends upon the circumstances. In The Cleveland Railroad Co. v. 
Sebesta et al, 121 Ohio St. 26, 166 N.E. 898, 29 Ohio L.R. 278, 7 
Ohio Abs. 350 (1929), plaintiff, an adult, who was struck by an 
automobile just as he stepped from a street car, was not allowed to 
recover from the street car company because the motorman was under 
no duty to do for the plaintiff the things he could do for himself. The 
court indicated that the motorman might, however, have been under + 
greater duty if it were not for the fact that plaintiff was “apparently in 
full possession of his faculties, physical as well as mental. He was neither 
an aged or infirm person, nor was he a child, and no one noting his 
actions as described by himself would be led to think that he needed or 
desired any information or caution with respect to the manner in which 
and the time at which he should leave the car.” “While the duty of 
the carrier to all passengers is the same in degree, the amount of care 
may vary with the age, sex, or bodily infirmity of the passenger, greater 

















376 LAW JOURNAL — JUNE, 1937 


care being required, for example, in respect to children of tender years 
than is necessary for adults.” 10 C.J. No. 1330. 

Holding the driver of a school bus to the same degree of care as 
the driver of an ordinary bus or a street car motorman does not, 
therefore, mean that the precautionary measures required of each will 
be identical. In effect, since all the passengers of the school bus are 
children, the school bus driver is constantly under a greater duty than 
is the operator of the ordinary common carrier. Not only because of 
the youth of his passengers, but because they have no choice as to their 
mode of transportation, the driver of a school bus occupies a different 
relation to his passengers than does the driver of an ordinary common 
carrier. Tipton v. Willey, 47 Ohio App. 236, 191 N.E. 804, 40 Ohio 
L.R. 233 (1934). His duty to the child does not cease when the child 
reaches a place of safety on the ground, but he must “use every reason- 
able precaution and care for the safety of such children and to prevent 
any harm or danger coming to them, either in approaching the bus, or 
while riding in the bus, or when alighting from and leaving the immedi- 
ate proximity of the bus at the completion of their journey, or at any 
time during the journey.” Burnett v. Allen, 114 Fla. 489, 154 So. 515 
(1934). Thus the care required of the school bus driver is in reality 
not only greater than that required of the common carrier, because his 
passengers are children, but, for the same reason, his duty lasts longer. 

The common situation dealing with the duty of a school bus driver 
to a child who has just left the bus is one involving an injury to the 
child by a passing automobile. The questions in those cases is whether 
the driver was negligent in not warning the child of the approaching 
car or in allowing him to leave the bus at that particular time. Under 
such circumstances, it has been uniformly held that the driver’s negli- 
gence is a question for the jury. Tipton v. Willey, supra; Sheffield v. 
Lovering et al, 51 Ga. App. 353, 180 S.E. 523 (1935); Machen- 
heimer v. Falknor et al, 144 Wash. 27, 255 Pac. 1031 (1927); Bur- 
nett Vv. Alleny supra; Philips v. Hardgrove et al, supra. “Whether a 
person contracting and performing such a contract has used all such 
reasonable care and caution is a question for the determination of the 
jury in each case.” Burnett v. Allen, supra, Phillips v. Hardgrove et al, 
supra, was a suit against the bus driver, the school district, and the driver 
of the automobile which struck the child. Judgment in the lower court 
was in favor of the first two defendants, but the Supreme Court of 
Washington held that both the school district and the operator of the 
bus were required to exercise the highest degree of care, and a new trial 
was granted because the court could not as a matter of law say that 
under the circumstances those defendants were not guilty of negligence. 











mm ne lel lc lUlcrelCUcrk!lC(i DTC el LC lO 








——— —_ 








NOTES AND COMMENTS 377 


In fact situations similar to that of the Dickerhoof case, but involving 
common carriers, the question of negligence is invariably left to the jury. 
In Cleveland Ry. Co. v. Crooks, 125 Ohio St. 280, 181 N.E. 102 
(1932), a passenger alighting from a city bus was struck by a passing 
automobile. A nonsuit on the pleadings was granted in the trial court 
on the ground that the relationship of passenger and carrier had termi- 
nated at the time of the injury. The Supreme Court of Ohio held that 
this was error and affirmed the holding of the Court of Appeals that the 
railway company owed the passenger an antecedent duty to do nothing 
that would tend to subject the passenger to any more than the usual 
and ordinary perils of traffic, and that it was a question of fact for the 
jury whether the railway company had created a condition that had 
such a tendency. Other cases analogous to Dickerhoof v. Bair are those 
in which a passenger who had just left a street car was struck by the 
overhang of the car as it turned the corner. Whether the defendant 
was negligent in starting the car before the plaintiff had an opportunity 
to reach a place of safety was a question for the jury. White v. Con- 
necticut Co., 88 Conn. 614, 92 Atl. 411, L.R.A. 1915C, 609 (1914); 
Boa v. San Francisco-Oakland Terminal Rys., 182 Cal. 93, 187 Pac. 2 
(1920); Niles v. Boston Elevated Ry. Co., 230 Mass. 316, 119 N.E. 
752 (1918); Wilson v. International Ry. Co., 199 N.Y.S. 562, 205 
App. Div. 275 (1923); Holm v. City of Seattle, 294 Pac. 261 
(1930). 1 

The main reliance of the plaintiff in the principal case was on Ziehm 
v. Vale, 98 Ohio St. 306, 120 N.E. 702, 1 A.L.R. 1381 (1918), in 
which it was held that, “Where an owner of an automobile, upon 
returning to his car, finds an infant 4% years of age thereon, and twice 
drives the infant from the car, the owner is not thereby absolved from 
further duty towards such infant. Under such circumstances, when the 
child still remains in close proximity to the car, the driver is required to 
exercise reasonable care to avoid injury to the child.” The fact that the 
driver had knowledge of the child’s proximity increased the driver’s duty 
in that case. In the principal case the driver did not know the child was 
near the bus, but that fact alone should not be sufficient to relieve him 
entirely of the great degree of care imposed upon him. 

The result reached in the principal case was no doubt correct on 
the facts in that case. But in laying down a definite rule as to the duty 
of the school bus driver under the circumstances, the court went farther 
than was either necessary in the particular case or justifiable by reason 


of precedent. Jenny Brace 
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PLEADING 


THE Concept or A CausE oF AcTION — Property DAMAGE 
AND Persona INJURY FROM A SINGLE Tort 


Within the meaning of the rule against the splitting of causes of 
action, what constitutes a cause of action? Is a cause of action a fixed 
and inflexible concept, or can it be adapted to the purpose for which it is 
being used? To illustrate the problem, one situation will be considered; 
that of property damage and personal injury resulting from a single tort. 

In Ohio the case of Bilakan v. The Columbus Railway and Light 
Co., 10 Ohio N.P. (N.S.) 561 (1910), appears to be the first case on 
the point. Here, on a motion to separately state and number the causes 
of action, the court held that personal injury and property damage 
resulting from the same tort constituted one cause of action. This seems 
the more desirable rule under the apa ge It simplifies the plead- 
ings, as the plaintiff is only required to state the facts constituting the 
cause of action once. 

Later the case of Le Blond Schacht Truck Co. v Farm Bureau 
Mutual Automobile Ins. Co., 34 Ohio App. 478 (1929), came before 
the Court of Appeals. In this case the insured’s automobile was demol- 
ished in a collision with defendant’s truck. The insurer, under a policy 
containing a subrogation clause, paid the insured for all damages to the 
automobile and took a bill of sale therefor. After the insured had 
recovered judgment for his personal injuries, the insurer brought suit 
for damages to the automobile. Prior to this the case of Cox v. Traction 
Co., 32 Ohio C.A. 487 (1922), had held that under the real party in 
interest statute one who has suffered an injury and has been fully 
indemnified by a liability insurance company cannot prosecute an action 
against those who caused the injury, but that such action must be brought 
in the name of the subrogated insurer. 

The court’in the Le Blond Schacht case found itself in an awkward 
situation. If the concept of a cause of action adopted in the Bilakan case 
were rigidly applied, the only party who could sue would not have a 
cause of action. The prior suit by the insured would be res adjudicata 
to the insurer’s cause of action and the insurance company’s claim would 
be barred. Rather than reach this very undesirable result the court 
modified the concept of a cause of action so as to accomplish justice in 
the particular case, and held that there were two causes of action in this 
situation. Thus it will be seen that in this situation the court adopted 
a concept of a cause of action to work the best results under the facts 
in question, and did not think of a cause of action as an inflexible stand- 
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ard to be applied arbitrarily under all circumstances without regard to 
the end to be achieved. The above case was followed upon identical 
facts in North River Ins. Co. v. Redman, 16 Ohio Abs. 516 (1933), 
and Central Greyhound Lines, Inc. v. State Auto Ins. Co., 17 Ohio 
Abs. 419 (1934). 

The question was presented on a different state of facts in May field 
v. Kovak, Jr., 41 Ohio App. 310 (1932). The plaintiff had suffered 
personal injuries and property damage from a single tort of the defend- 
ant. Plaintiff first filed a petition in the common pleas court against the 
defendant for personal injuries and later, while that case was pending, 
began action in the municipal court against the defendant for the prop- 
erty damage. The latter case was tried and judgment entered in favor 
of the plaintiff. The defendant then filed an amended answer in the 
common pleas court case, claiming that the judgment in the municipal 
court was res adjudicata. The court held that under these circum- 
stances there was only one cause of action; but that the defendant would 
be held to have impliedly consented to a splitting where two actions are 
brought and he fails to object to the trial of the second action at the 
earliest opportunity, and submits the case upon the merits. 

Interpreting the case from a legislative viewpoint, the court is hold- 
ing that there is one cause of action here, but the effect of their holding 
is that, unless the defendant promptly objects to the bringing of the 
second suit, there will be two causes of action. The holding in the case 
seems desirable. The court refused to permit the defendant to sit back 
and allow the plaintiff to recover on his second cause of action without 
making any objection, and then, as soon as judgment is rendered, to take 
advantage of the mistake of the plaintiff’s lawyers and defeat the plain- 
tiff’s claim by a plea of res adjudicata. 

The latest Ohio case is Wilmer v. Vail, 22 Ohio Abs. 605 (1936), 
in which an action for property damage was brought and the plaintiff 
sought to amend after the statute of limitations had run and to include 
a claim for personal injuries suffered from the same act of negligence. 
The court held that a single tort which causes personal injury and 
property damage to an individual gives rise to but one cause of action. 

Here also the court reached a desirable result by holding there was 
one cause of action. The defendant was put upon notice by the bringing 
of the suit for property damages. He would not have to prepare any 
new evidence and would not be prejudiced in any way by allowing the 
amendment after the statute of limitations had run. On the other hand, 
if the court had held that there were two causes of action under the 
circumstances, the plaintiff’s right to damages for the personal injury 
would have been barred. 
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As will be seen from the foregoing cases, the courts have not re- 
garded a cause of action as a fixed and inflexible concept to be applied 
inexorably in every instance, but as a concept that can be modified so 
as to reach the most desirable result upon the facts before the court. 
It is submitted that the concept of a cause of action should not be re- 
garded as fixed and unyielding to be applied strictly under all circum- 
stances, but as flexible and elastic to be modified so as to achieve the 
most desirable results under the facts of the case in question. 

RoLanp A, ZACHMAN 


ELeEcTION oF REMEDIES — REPUDIATION OF ELEction Doc- 
TRINE IN AMENDMENT OF PLEADINGS — INTERPRETATION 
OF SECTION 11363, O10 GENERAL CoDE 


Plaintiff recovered judgment in an action for breach of a contract 
to deliver certain stock. The case was reversed by the Court of Appeals 
and remanded for a new trial. Plaintiff then filed an amended petition 
alleging substantially the same set of facts as the original petition, but 
added that defendant had failed to perform its agreement to deliver the 
stock and that thereafter plaintiff rescinded the contract and demanded 
that defendant return the money which had been paid. Defendant filed 
a motion to strike the amended petition from the files on the ground 
that it set up a different cause of action from that stated in the original 
petition. Held, that in the light of all the circumstances, there was no 
prejudicial error in overruling the motion, Isaac v. Intercoast Sales 
Corp., 132 Ohio St. 289 (1937). 

Defendant’s contention was that the amended petition represented 
a new cause of action and that there had been an election of remedies 
by plaintiff when he filed the original petition. The court stated that 
the principle running through all of the decisions is toward liberality in 
amending pleadings in the furtherance of justice, especially where the 
facts are the same and where the amended pleading does not catch the 
defendant by surprise. It was pointed out that the prayer and essential 
facts of the original and amended petitions were the same, as was the 
defense in both trials, namely, that the stock had been delivered by 
defendant. Defendant knew that plaintiff wanted his money back for 
the reason that he had never received the stock, and plaintiff knew that 
the defense of defendant would be that it had delivered the stock. Since 
each side knew what the position of the other side was, the court thought 
that defendant was not caught by surprise by the filing of the amended 
petition. 
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It has been generally held that a remedy based upon the theory of 
affirmance of a contract or other transaction is inconsistent with a rem- 
edy based on the theory of its disaffirmance or rescission, so that the 
election of either is an abandonment of the other, Whiteside v. Brawley, 
152 Mass. 133, 24 N.E. 1088 (1890); Ervine v. Goodman & Co. 
Bank, 171 Cal. 559, 153 Pac. 945 (1915); Mintz v. Jacob, 163 
Mich. 280, 128 N.W. 211 (1910). Ohio has indicated that such 
remedies are inconsistent, Parmlee v. Adolph, 28 Ohio St. 10 (1876); 
Frederickson v. Nye, 110 Ohio St. 459, 35 A.L.R. 1163, 144 N.E. 
299 (1924). The doctrine adopted by the courts has been that, on the 
breach of a contract, an election either to sue upon it or to rescind it, if 
pursued sufficiently, waives the privilege of asserting the respectively 
inconsistent remedy. American Woolen Co. v. Samuelson, 226 N.Y. 
61, 123 N.E. 154 (1919); Rasmussen v. Hungerford Potato Growers’ 
Ass'n, 111 Neb. 58, 195 N.W. 469 (1923). 

The general principles of the doctrine of election of remedies are not 
consonant with the theory of the code reform in the furtherance of lib- 
erality and simplicity in pleading. The doctrine has been restricted in 
its application, and in Ohio, Frederickson v. Nye, supra, has established 
a significant limitation upon it. The court there held that an action at 
law in deceit averring title in the vendee is inconsistent with an action 
in equity to establish a constructive trust averring equitable title in the 
vendor, and that the filing of the law action was an irrevocable election 
to pursue that remedy. The court said that in order that an election of 
one remedial right shall be a bar to the pursuit of another, the same must 
be inconsistent and the election made with knowledge and intention and 
purpose to elect. The mere bringing of a suit was held not to be de- 
terminative of the right, and it was said that the party making the elec- 
tion must have received some benefit under the same, or have caused 
detriment to the other party, or pursued his remedy to final judgment. 

However, as applied to the facts and procedure of the principal case, 
the limitation of the Frederickson case would not be sufficiently broad 
to shield the plaintiff from the application of the election doctrine, for 
the principal case does not go beyond the requirements therein set forth. 
The Isaac v. Intercoast Sales Corp. case may be more correctly consid- 
ered as a direct repudiation of the doctrine of election of remedies in the 
amendment of pleadings where the facts are the same and where the 
amended pleading does not catch the defendant by surprise. Viewed in 
this manner, the principal case would appear to be a definite restriction 
of the application of the election doctrine in this field consonant with 
the theory of the codes. 
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In the briefs of both appellant and appellee before the Supreme 
Court in the instant case, argument was made upon Section 11363, 
Ohio Gen. Code, which is as follows: “Before or after judgment, in 
furtherance of justice and on such terms as it deems proper, the court 
may amend any pleading, process, or proceeding, by adding or striking 
out the name of any party, or by correcting a mistake in the name of a 
party or a mistake in any other respect, or by inserting other allegations 
material to the case, or, when the amendment does not substantially 
change the claim or defense by conforming the pleading or proceeding 
to the facts proved.” The language which reads: “When the amend- 
ment does not substantially change the claim or defense” has been inter- 
preted consistently by the courts as qualifying each instance before- 
mentioned in the statute wherein amendment is permitted. The Ohio 
courts have thus indicated that despite the enumeration in the statute of 
the instances wherein amendment may be permitted in the exercise of 
a wide discretion, yet the statute does not authorize any amendment 
which substantially changes the plaintiff’s claim or defense. Both appel- 
lant and appellee recognized such interpretation in their briefs and Ohio 
Electric Railway Co. v. U. 8. Express Co., 105 Ohio St. 331, 137 
N.E. 1 (1922), was cited, in which the Supreme Court spoke in sylla- 
bus to that effect. 

It is respectfully submitted that such a limiting interpretation of the 
clause before-mentioned as a blanket restriction upon the methods of 
amendment provided for by Section 11363 is unwarranted either from 
the standpoint of the purpose of the statute in the code reform of Ohio 
or by a consideration of the logical meaning to be gathered from an 
examination of the syntax of that section. A perusal of the language 
“or, when the amendment does not substantially change the claim or 
defense, by conforming the pleading or proceeding to the facts proved” 
indicates that the restriction therein contained is itself limited to amend- 
ment after verdict or at least to amendment during trial. It is stated 
that amendment should be made after verdict or after proof was made 
only when such amendment did not change the claim or defense. It 
was not said that an amendment should be made only when it did not 
change the claim or defense, and to interpret the language in that man- 
ner is highly inconsistent with the theory of the section. One of the 
principal objectives of the code reform has been the achievement of 
liberality and elasticity in pleading and the framers of this statute un- 
doubtedly designed it to provide for more or less free amendment as a 
step towards the attainment of that objective. It is unfortunate that the 
statute has received an interpretation subversive of the very purpose for 
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which it was passed, as has so often happened because of the reluctance 
of the courts to swing away from preconceived formal standards. 

The opinion of the instant case makes no mention of Sec. 11363 
nor does it expressly indicate a different interpretation from that which 
has prevailed. However, the liberal and progressive attitude taken by 
the court in repudiating the doctrine of election of remedies in this field 
is indicative of a point of view with which the more liberal interpretation 
of the statute would be entirely consistent. And the result is encourag- 
ing, for an amendment is permitted here which has been considered as 
a substantial change in a claim. Here the judgment was reversed and 
so the facts cannot be taken as proved. Therefore this case is not within 
the limitation of the before-mentioned clause in the section, and the 
decision of the court in permitting the amendment is consistent with a 
logical construction of the statute and is especially desirable as a step 
toward the development of a field of free amendment and wide 
discretion. 

The court in the principal case in permitting amendment from the 
theory of breach to that of rescission treats the factual set-up as one 
constituting a single cause of action and repudiates the old concept that 
rescission wipes out the contract completely, revealing a tendency to 
examine such problems factually rather than legalistically. Where the 
facts are the same the court seems to think that the slight divergency in 
the prayer of the amended petition, the mere difference in theory be- 
tween demanding the return of the money paid and demanding damages 
for breach of the agreement, should not preclude the amendment of the 
petition. The court believes that the mere shifting to the theory of 
rescission should not keep the plaintiff from so amending, especially 
where it is apparent that defendant is in no way prejudiced since he well 
knows the plaintiff’s grounds for recovery and since his defense would 
be the same in either case. The solution reached by the court would 
seem to be a highly desirable one in the interests of liberality in the 
amendment of pleadings and in the furtherance of justice. 
Cuar.es L. GRAMLICH 
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PROXIMATE CAUSE 


RESPONSIBILITY FOR CONSEQUENCES OF INJURY 


Plaintiff purchased candy from defendant containing glass or other 
hard substance. A few hours after eating the candy plaintiff suffered 
convulsions and hemorrhage and later passed a large coagulated blood 
tumor and has since that time been paralyzed from the waist down. 
Three years after eating the candy a Wasserman test revealed a 3 plus 
or third stage syphilitic condition of plaintiff’s system. The defendant 
contends the injuries are due to the syphilis and not the glass in the 
candy. Medical testimony established that many symptoms of plaintiff’s 
condition were those of syphilis but the same testimony also showed that 
one may have a latent syphilis and remain in general good health until 
trauma or other great shock or lowered vitality brings it into an active 
stage. Held, defendant liable for all injury caused by the disease. Nath 
v. 8S. S. Kresge Co., 54 Ohio App. 315 (1936). 

The court in allowing recovery is in accord with previous holdings 
in Ohio and the majority of other American jurisdictions. Industrial 
Commission of Ohio v. Gotshall, 127 Ohio St. 295, 188 N.E. 604, 19 
Ohio Abs. 652, 3 O.O. 515 (1935); The Cincinnati Traction Co. v. 
Frank, 6 Ohio App. 112, 26 C.C. (N.S.) 241, 30 C.D. 290 (1915); 
Crane Elevator Co. v. Lippert, 63 Fed. 942 (1894); Sloan v. Southern 
California R. Co., 111 Cal. 668, 44 Pac. 320, Am. Neg. Cases 76, 
32 L. R.A. 193 (1896); Miller v. St. Paul City R. Co., 66 Minn. 
192, 68 N.W. 862 (1896); Bergstrom v. Industrial Commission, 286 
Ill. 29 (1918); contra, O’Neil v. Morgan’s Louisiana and Texas R.R. 
and Steamship Co., 5 La. App. 94 (1926); Caldwell v. City of Shreve- 
port, 150 La. 465, go So. 263 (1922). 

Assuming defendant’s negligence to be the legal cause of an injury 
to the plaintiff, the question remains, for what consequences of the 
injury is the defendant in contemplation of law responsible? In deter- 
mining the extent of liability most courts say that the defendant is liable 
for all those damages which flow naturally and proximately from the 
original injury. 

A leading Massachusetts case, Larson v. Boston Elevated Co., 212 
Mass. 262, 98 N.E. 1048 (1912), agrees with the holding in the 
principal case but in a dictum declared that, if the germ causing the 
disease entered the system subsequent to the original injury, no liability 
would be imposed. A different conclusion was reached in a case which 
presented this problem, Terre Haute R. Co. v. Buck, 96 Ind. 346, 49 
Am. Rep. 168 (1884), and the American Law Institute’s Restatement 
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on the Law of Torts, Vol. II, sec. 458 would impose liability providing 
the disease which is subsequently contracted is clearly the result of the 
weakened condition of the plaintiff’s system. 

Two analogous groups of cases deal with recovery for injuries 
aggravated by a later accident or improper treatment by a negligent 
physician. In Hoseth v. Preston Mil Co., 49 Wash. 682, 96 Pac. 423 
(1908), the court remarked, “The rule is that the injured person must 
exercise reasonable care to effect a cure, both as to the selection of a 
physician and as to his own personal conduct, and if he does so he may 
recover all damages flowing naturally and proximately from the original 
injury.” 

So it has been held that the original wrong doer is liable also for the 
negligent treatment by the physician. Loeser et al. v. Humphrey, 41 
Ohio St. 378, 52 A.R. 86 (1884); Tanner v. Espery, 128 Ohio St. 
82, 190 N.E. 229, 40 Ohio L.R. 646, 14 Ohio Abs. 672 (1934); 
O’Quinn vy. Alston, 213 Ala. 346, 104 So. 653, 39 A.L.R. 1263 
(1925); Boa v. San Francisco-Oakland Terminal Rys., 182 Cal. 93, 
187 Pac. 2 (1920). At least if such negligence ought reasonably to 
have been anticipated, McIntosh v. Atchison T. and §. V. Ry. Co., 109 
Kan. 246, 198 Pac. 1084 (1921); Purchase v. Seelye, 231 Mass. 
434, 128 N.E. 413, 8 A.L.R. 503 (1918); and if not materially con- 
tributed to by the plaintiff, Wright v. Blakeslee, 102 Conn. 162, 128 
Am. 113 (1925). 

Similarly the original wrongdoer has been held liable for subsequent 
injuries to the plaintiff, such as the rebreaking of a leg if the plaintiff at 
the time was in the exercise of due care, Stahl v. Southern Mich. R. Co., 
211 Mich. 350, 178 N.W. 710 (1910); Clayton v. Holyoke Street R. 
Co., 236 Mass. 359, 128 N.E. 460 (1920); Postal Telegraph Cable 
Co. v. Hulsey, 132 Ala. 444, 31 So. 527 (1901). 

Leon P. LogcHLER 


ry. rrhn 

TORTS 
INTERFERENCE WITH ProspaBLeE Expectancy OF RECEIVING 

PROPERTY UNDER A WILL 

By threats of violence and bodily injury, the defendant prevented 
his wife from completing the execution of an unattested will which she 
had drawn, and wherein she had provided a small legacy for the plain- 
tiff, the sister of the decedent. After the death of the wife, the plaintiff, 
seeking to recover the amount of the proposed legacy, sued the defendant 
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in tort, alleging that although the decedent had continued to entertain 
a settled purpose and intent to execute the instrument as a will, she was 
prevented from doing so by the fright and fear induced by the defend- 
ant. The Court of Appeals, affirming the trial court, held for the 
defendant, ruling that a cause of action in tort can arise only out of the 
invasion of a legal right, and that until such time as a gift might be 
made to the plaintiff, she had no interest beyond a mere naked possibility, 
an interest which was said to be “altogether too shadowy and evanescent 
to be dealt with by courts of law.” Cunningham v. Edward, 52 Ohio 
App. 61 (1936). 

It is true that the testatrix was under no legal duty to leave the 
plaintiff anything. If the testatrix had made a will in favor of the 
plaintiff, she could have changed or destroyed it and the plaintiff would 
have had no valid complaint. The plaintiff would have had no more 
than an expectancy during the lifetime of the testatrix; and if no will had 
been made, the interest of the plaintiff would be more evanescent than 
the expectancy of a prospective legatee. 

The question here, however, is not whether the plaintiff could main- 
tain an action against the testatrix or her estate. The question is whether 
the plaintiff may maintain an action against the defendant who inter- 
fered with the probability that she would receive something from the 
decedent. The second problem is not necessarily controlled by the first. 
There is little law upon the exact facts of the principal case, but there 
are cases which are, to some extent, analogous in which interference 
with reasonable expectancies of economic and financial advantage has 
been deemed tortious and legal relief granted. 

In the early case of Keeble v. Hickeringill, K.B., 1809, 11 East 
574, an action on the case was permitted to lie against a defendant who 
frightened wild fowl away from the plaintiff’s decoy pond by discharg- 
ing gun powder, with intent to injure the plaintiff by driving away such 
game. The court there stated that permitting legal redress for such 
wrong “seems tq be new in its instance, but is not new in the reason or 
principle of it.” Similarly, the defendant’s conduct in threatening and 
coercing workmen away from the plaintiff’s quarry was held actionable 
in case, in Garret v. Taylor, KB., 1620, Cro. Jac. 567. 

In certain labor cases, the probability that employees will continue 
to work for an employer has been recognized as a right that will be 
protected against unjustified interference. In the leading case of Jersey 
City Printing Co. v. Cassidy, 63 N.J. Eq. 759, 53 Atl. 230 (1902), 
an injunction was granted to an employer whose labor supply had been 
cut off by the defendant’s threats of violence to potential employees, 
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such interference being deemed an invasion of the right of employers to 
have labor flow freely to them, a right which has been referred to as a 
“probable expectancy.” In many labor cases the probable expectancy is 
that workers now employed by the plaintiff will continue to work for 
him. In the Cassidy case the defendant did not interfere with any ben- 
efit that the plaintiff was receiving, but the probable expectancy in labor 
cases includes not only the workers now employed, but also others who 
may wish to be employed by the plaintiff. The plaintiff’s interest in the 
property of the decedent in the instant case might well be compared with 
the employer’s probable expectancy of obtaining additional employees. 

Further support for the plaintiff’s position may be found in those 
cases wherein the intentional or negligent conduct of the defendant 
prevented a third person from giving aid to the plaintiff. So, where a 
railroad company unlawfully blockaded a street crossing, thereby delay- 
ing the fire department in reaching a fire, and it appeared that but for 
such delay the department would have reached the fire in time to have 
prevented it from spreading to another building, the railroad company 
was held liable for the additional damage deemed to have resulted from 
its negligence in thus blockading the street. Hourer v. The Chicago, 
Milwaukee and St. Paul R. Co., 236 Ill. 620 (1908), A.L.I. Restate- 
ment of Torts, Section 326. Similarly, where it was necessary, in 
extinguishing a fire, to lay the water hose across a railroad track, and 
the defendant railroad company negligently ran over and severed the 
hose, thereby cutting off the water from the fire, which then consumed 
the building, it was held in an action brought by the owner of the build- 
ing against the railroad corporation that the defendants were liable for 
the negligence of their servants in severing the hose. Metallic Compres- 
sion Casting Co. v. Fitchburg Railroad Co., 109 Mass. 277, 12 Am. 
Rep. 68 (1872), A.L.I. Restatement of Torts, Section 327. In the 
foregoing case, the plaintiff would have no action against the fire depart- 
ment if it failed to furnish the water. But since the fire department was 
furnishing or attempting to furnish water, the defendant was held liable 
to the plaintiff for his unjustified interference with the obtaining of the 
water by the fire department. 

Interference with the expectancy of receiving aid from a third per- 
son was held actionable where a defendant railroad company obstructed 
a highway, thereby preventing a physician from reaching the plaintiff; 
the defendant was held liable for the damage resulting from the increase 
in the plaintiff’s illness, which would have been prevented had the high- 
way not been blocked. Terry v. New Orleans Great Northern R. Co., 
103 Miss. 679, 60 So. 729 (1913), A.L.I. Restatement of Torts, 
Section 328. 
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Less frequently has the probable expectancy of a legatee of a will 
been regarded as a right which the law will protect. In the leading case 
of Lewis v. Corbin, 195 Mass. 520 (1907), the defendant prevented 
the plaintiff’s deceased father from receiving a legacy under the will of 
the testatrix, by having a codicil, wherein the legacy was bequeathed, 
executed in the presence of only one witness, the defendant knowing full 
well that the laws of the jurisdiction in force at the time required such 
execution in the presence of more than one witness. The court sus- 
tained a demurrer to the petition, on the ground that the pleading was 
defective in not averring that the testatrix continued to entertain her 
purpose in regard to the legacy, and that the fraud continued operative 
to the time of her death and thus caused the loss to the plaintiff. How- 
ever, by way of dictum, the court considered a charge of fraud a suffi- 
cient statement of an actionable wrong, in that the fraud put the plaintiff 
in a less advantageous position than he otherwise would have occupied 
in reference to the probability of receiving property under the will, “and 
this change of position, accomplished by fraud, naturally and probably 
might deprive him of that which, with fair dealing, he would receive,” 
and the defendant should, therefore, be chargeable with the natural 
consequences of his act. The Lewis case is analogous to the principal 
case in that in both it was the probable expectancy that the plaintiff 
would receive something by will which was interfered with, and so the 
dictum lends some support to the position of the plaintiff here. 

In Kelly v. Kelly, 10 La. Ann. 623 (1855), the plaintiff alleged 
that the defendants, by force and violence, had prevented the decedent 
from completing the execution of a will, in which the plaintiff had been 
named the sole legatee. The court held that while an action will lie 
against one who by force and violence has prevented a person from 
making a will in favor of the plaintiff, yet it cannot be maintained 
without positive evidence that the execution of the will was prevented 
by the threats and violence charged.. The complaint was dismissed, due 
to the failure of the plaintiff to prove such force and violence. In the 
principal case it was admitted that the defendant’s threats of violence 
prevented the execution of the will containing the plaintiff’s legacy; so 
here again a dictum lends some support to the position of the plaintiff. 

In Pettit v. Morton, 38 Ohio App. 348, 176 N.E. 494 (1930), 
the defendant by forgery and fraud secured the execution of a false 
will, and thereafter destroyed the true will, in which the plaintiff had 
been named as devisee of valuable hotel property. In allowing the plain- 
tiff to recover, it was decided that an unprobated will was not a “mere 
nullity,” and that it afforded the basis for a cause of action in tort. 
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Whether this case lends any assistance to the plaintiff in the instant case 
is debatable, in view of the fact that in the Pettit case the plaitniff was 
the devisee under a fully executed will, while in the principal case, the 
will was never completely executed. 

In concluding the analysis of the possible tort action involved in the 
instant case, it may be pointed out that there is a recent North Carolina 
case in which the court permitted recovery in tort under facts strikingly 
similar to those of the principal case. In Bohannon v. The Wachovia 
Bank and Trust Co., 210 N.C. 679, 188 S.E. 390 (1936), the peti- 
tion alleged that the decedent had formed the fixed intention and 
settled purpose of providing for the plaintiff by will or trust instrument, 
and would have carried out this intention but for the false and fraudu- 
lent representations of the defendants. It was held that the plaintiff 
could recover in tort for the malicious and wrongful interference with 
the making of a will. This decision seems indicative of the tendency on 
the part of the courts of law to allow redress in tort for interference 
with expectancies, and it does not appear too violent to conclude that 
this trend may reach the stage wherein the interest of the plaintiff in 
the principal case will be recognized as a reasonable and probable 
expectancy, in the nature of a property right, and that wrongful inter- 
ference therewith may form the basis for a tort action, 

Under the facts of the instant case, the constructive trust would 
seem the most satisfactory method of affording redress to the defrauded 
legatee. “It is eminently fitting that the court of equity should permit 
the plaintiff, who has been grossly defrauded by the defendant, to 
utilize the remedial process of the constructive trust,” and have the 
wrongdoer declared a trustee ex male ficio for the benefit of the wronged 
party. Vanneman, “The Constructive Trust: A Neglected Remedy in 
Ohio.” 3 Ohio St. L.J. 1, p. 6 (1937). In Seeds v. Seeds, 116 Ohio 
St. 144, 156 N.E. 193, 52 A.L.R. 76 (1927), a constructive trust in 
favor of the plaintiff was impressed upon the title which a defendant 
had secured by means of a forged will. Similarly, the court of equity 
imposed a trust upon the title of an heir who took by inheritance but 
suppressed the will by which the property was given to the younger sons 
until the will was produced and probated. Hampden v. Hampden, 3 
Bro. P.C. 550, 1 Eng. Rep. 1492 (1909). 

A devisee was again declared a trustee ex maleficio in Winder v. 
Scholey, 83 Ohio St. 204, 93 N.E. 1098 (1910), wherein, at the time 
of the devise, the devisee, then fully intending to perform, promised 
the testator that he would hold the property for another, but after the 
death of the testator and the probate of the will, refused to fulfill his 
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obligation. The same result is reached more frequently when the 
fraudulent intent not to carry out the promise made to the testator 
existed at the time the devisee promised to hold for or convey to a 
stranger to the title. McDowell v. McDowell, 141 Ia. 286, 119 N.W. 
702 (1909); Smullin v. Wharton, 73 Nebr. 667, 103 N.W. 288 
(1905); Bogert, Trusts 135 (1921). So also, a constructive trust has 
been imposed, where the will does not disclose either the trust or the 
intended beneficiaries and the named devisees orally promised to hold 
for them, Grimes v. Chew, 43 U.S. 619, 11 L.Ed. 402 (1894); 
Winder v. Scholey, supra, even though the will is an absolute devise. 
Vanneman, of. cit., pps. 1-18. 

In the Seeds case, supra, Marshall, C. J., stated the doctrine as one 
by which the court of equity prevents any person, who, from the relation 
in which he stands to another is capable of exercising an undue influence 
over his mind, from deriving a profit from any transaction which may 
have arisen by reason of such opportunities of undue influence. 

Unfortunately, the Ohio courts have been reluctant to adopt the 
remedial device afforded by the constructive trust; Winder v. Scholey, 
and Seeds v. Seeds, supra, must be classed as either contrary to the 
weight of authority in the state, or confined to the facts. In Pettit v. 
Morton, 28 Ohio App. 227, 162 N.E. 627 (1928), the court refused 
to impose a constructive trust upon a defendant who, by forgery and 
fraud, had secured the execution of a false will, and thereafter destroyed 
the true will, in which the plaintiff had been named as devisee of certain 
property. As previously noted, the plaintiff recovered in tort in a sub- 
sequent suit. Pettit vy. Morton, 38 Ohio App. 348, 176 N.E. 494 
(1930). The Court of Appeals distinguished the Pettit case from the 
Seeds case upon the ground that in the former the devisee was a stranger, 
while in the latter he was an heir. This would seem to be a distinction 
of no legal cogency. In Kent v. Mahaffey, 10 Ohio St. 204 (1859), 
the court refused to impose a trust upon the title of a devisee, where a 
blind testator was prevented by the deception of a disinterested person, 
from burning his will, and on the death of the testator it was probated. 
In both that case and the principal case, the court stated that an heir at 
law could not be declared a trustee ex maleficio where, by force or 
fraud, the heir at law prevents the execution of a will. It has been 
pointed out by Olney, J., in Brazil v. Silva, 181 Cal. 490, p. 496; 185 
Pac. 174 (1919), that this is precisely what Lord Thurlow had done 
years before, in Dixon v. Olinius, 1 Cox. 414, 29 Eng. Rep. 1230 
(1805), and it has received the approval of Lord Eldon, Mestover v. 
Gillespie, 11 Ves. 638; 32 Eng. Rep. 1230 (1805), and of many 


writers and judges since. See Vanneman, of. cit., p. 15. 
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Thus, it appears that by the views taken by the Ohio courts in 
Pettit v. Morton, supra, and Kent v. Mahaffey, supra, as to the inap- 
plicability of the constructive trust, on the one hand, and that taken by 
the principal case, refusing relief by an action in tort, on the other hand, 
the defrauding party is unjustly enriched, and the decedent’s intended 
beneficiary stands remediless. “It is submitted that the existence of a 
diabolical fraudulent intent and act on the part of * * * an heir who 
induces his ancestor to die intestate * * * is sufficient and indeed pre- 
cisely the sort of case to call forth from the chancellor his most effective 
remedial device—the constructive trust.” Vanneman, of. cit., p. 16. 

Epwarp J. Ruzzo 











BOOK REVIEWS 





Mr. Turt’s Case Book — Arthur Train. Chas. Scribner’s 

Sons, N.Y. 1936 

This is a collection of short stories involving a fictional character, 
Ephraim Tutt, an elderly criminal lawyer whose exhaustive knowledge 
of the law is used to right the wrongs of the downtrodden. Professor 
Wigmore, in the introduction to the book, aptly states the underlying 
theme of all the stories to be “the contrast between the rule of law that 
forms the ostensible issue in the litigation and the merits of the parties 
or justice of the case.” Mr. Tutt rocegnizes that rules of law, although 
they may provide for justice generally, do not do so in many particular 
instances. He undertakes, in such cases, to apply his legal acumen in 
such a way as to balance the scales of justice. 

The author has created a lovable character in Ephraim Tutt, and 
a quite human one, too. He is as ready to defend a pauper as a rich 
man, but will say his reason is to settle a score with the opposing attorney 
rather than to aid the pauper. His method of attack varies according 
to the exigencies of each case. He is not bothered by mere questions of 
form and in many cases goes to great lengths to save his client. In 
“Mr. Tutt Takes a Chance,” after he had won his case the judge asked 
him how he obtained certain photostats. Mr. Tutt answered “What’s 
a little burglary between friends?” 

The stories are built around fact situations of great human appeal, 
involving oddities in the field of law. It is true that viewed alone the 
facts of “Mr. Tutt, Father-in-law,” appear quite far fetched, but if 
one enters into the spirit of the book it is easy to become absorbed in the 
adventures of the kindly old lawyer. 

The book is worth reading for the stories are well written and 
interesting. To persons interested in the law, the book is doubly worth 
while. The stories involve practical points of law that may be of value 
to any attorney. The author is a former Assistant District Attorney of 
New York County and a Special Deputy Attorney-General of New 
York State, so he is well qualified to write on the subject. Moreover, 
after each story there are several pages of annotations of the latest cases 


concerning the points of law involved in that case, prepared by a mem- 


ber of the New York Bar. 


Cart R. BuLLock 
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TraDE AGREEMENTS AND THE ANTI-Trust Laws — Harry 
Aubrey Toulmin, Jr. The W. H. Anderson Company, Cin- 
cinnati, 1937. pp. xVilt, 540. $7.50 
This book presents a study of Federal and State laws controlling 

trade agreements, the enforcement of these laws by administrative 

agencies, and their interpretation by the courts. Completing the volume 
in January, 1937, its author, a member of a Dayton, Ohio, law firm, 
includes in it a timely analysis of the much-discussed Robinson-Patman 

Price Discrimination Act. 

Trade agreements, as the author uses the term, mean (1) agree- 
ments between buyers and sellers covering the exchange of goods in 
wholesale or retail trade and (2) agreements among persons, firms, and 
corporations within an industry or trade covering their competitive 
relations and other business contacts with each other. 

The purpose of the book, as set forth in the foreword, is to present 
“a practical manual for the guidance of the layman and lawyer so that 
they may jointly cooperate more successfully to a common end.” The 
author emphasizes “the necessity of the lawyer knowing how business 
operates, and of the layman knowing the limitations of the law so that 
he will not expect the impossible from his counsel or from the courts.” 

Part One, Trade Practice Agreements, deals primarily, although 
not exclusively, with trade agreements in the second sense in which the 
author uses the term, namely, agreements among competitors within 
an industry or trade. In the opening chapter, Origin of the Code Prac- 
tice, codes are divided into “two basic kinds,” viz., “ethical rules” and 
“regulations for business practices and methods.” ‘The first consists of 
“principles and theory,” the second of the rules of “fair play in practice.” 
Moses with his Ten Commandments is given the credit of starting the 
“industry” of making codes of the first kind [for western civilization? ] 
and the Federal Trade Commission of initiating codes of the second 
kind operating under governmental sanction for the United States. 

Much the greater portion of Part One is devoted to the increased 
development of regulations for fair play among competitors since the 
creation of the Federal Trade Commission in 1914. The Commission 
has been an important factor in this development because of its use of 
trade practice conferences as a basis for setting up codes of fair practice. 
The procedure followed consists of: (1) the voluntary submittal of 
the trade practices in an industry by “a trade association or a substantial 
portion of the industry”; (2) the formulation of a code in a conference 
presided over by a member of the Commission; and (3) the submission 
of the code to the entire Commission for its approval or disapproval. 
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Since 1919 when the Commission started its trade practice procedure 
“it has established rules of fair conduct and proper methods of doing 
business officially for more than one hundred and forty industries . . . 
ranging from anti-cholera serum for hogs to woven wicker furniture.” 
As the author sees it “the Commission acts as a sort of industrial Moses 
at the birth of the code, and an avenging angel if anyone violates it.” 
The National Recovery Administration undertook to function in much 
the same way [but on a much broader scale}. 

It should not be assumed, however, that codes of fair practice in the 
United States are entirely due to government initiative. Trade associ- 
ations were actively at work on the problem independently of govern- 
ment assistance and in spite of government suspicion and restraint long 
before 1919. Many are still working under substantially the same condi- 
tions. The chapters dealing specifically with trade association and with 
the relationship of the anti-trust laws to business codes contain much 
that the trade association executive will recognize as pertinent to the 
problem of determining trade association policies. 

Part Two, Industrial and Trade Agreements, consists of one chap- 
ter on patent pools and cross licenses and a second on international 
combines and cartels. In the first, the economic principles underlying 
the granting of patent rights are examined as a basis for understanding 
the doctrines applied by the Supreme Court of the United States in 
drawing the line between lawful uses of the patent monopoly in further- 
ance of these principles and unlawful uses as a subterfuge for unreason- 
able restraint of trade. Particular attention is given to decisions in cases 
concerning the respective rights of the lessor-patentees of machinery and 
the lessees who use it in industry or trade. 

The chapter on international combines and cartels describes various 
types of international agreements (including those which are entirely 
private as well as those which are sponsored or approved by government) 
for the regulation and control of sales, the restriction of output, the 
division of foreign markets, and the interchange of technical services. 
This description serves as background for summaries of (1) The Webb 
Act to Promote Export Trade, 1918, which, under specified conditions, 
exempts export trade associations registered with the Federal Trade 
Commission from the provisions of the Sherman Anti-Trust Law, and 
(2) the Import Trade Act, 1916, which prohibits the systematic im- 
portation of articles at prices “substantially less than the actual market 
value or wholesale price,” in the country of origin after the addition to 
that price of freight charges, duty, and other necessary expenses of land- 
ing and selling in the United States. 
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Part Three, Anti-Trust and Price Discrimination Laws, includes 
(1) a chapter interpreting the Robinson-Patman Act and its place as 
part of the Federal Anti-Trust Laws; (2) a chapter outlining the 
problem of distinguishing between lawful and unlawful price discrim- 
inations, and the precedents which the Supreme Court of the United 
States may consider in deciding upon the constitutionality of the act; and 
(3) a chapter discussing “specific commercial conditions.” 

The Robinson-Patman Act, among other things, amends section 2 
of the Clayton Act of 1914 so that, in the opinion of the author, com- 
pliance with the provisions of this section is easier for business men who 
wish to maintain the legal principle of competition. This result, he 
thinks, is accomplished by the addition of the words “of like grade and 
quality” after the word “commodities” in that part of section 2 which 
declares unlawful any discriminations in price between different pur- 
chasers of commodities substantially lessening competition or tending to 
create a monopoly in any line of commerce. 

Space forbids detailed comment on Part Three. Suffice it to say that 
the author undertakes to show (1) the factors which bring price dis- 
criminations within the purview of the Robinson-Patman Act, (2) the 
conditions under which price discriminations can be justified, (3) the 
duties and responsibilities of the Federal Trade Commission in admin- 
istering the act, and (4) the attitude of the courts in passing upon the 
conclusions of the findings of the Commission. 

Part Four, Forms of Agreement, Complaints, and Answers, includes 
samples of trade practice rules promulgated by the Federal Trade Com- 
mission, representative patent license and cross-licensing agreements, and 
certain actual sets of complaints and answers before the Federal Trade 
Commission in respect to alleged violations of the Robinson-Patman Act. 

The ten appendices which follow contain the texts of the Federal 
Anti-Trust Laws, including the Robinson-Patman Act, typical state 
price discrimination and fair trade acts, and materials prepared by the 
Federal Trade Commission with respect to the Robinson-Patman Act. 
The volume concludes with a fifteen-page bibliography of books, articles, 
and government reports covering a wide range of subjects and a thirteen- 
page table of cases cited. 

The publishers state that in order to keep the book up to date “pocket 
supplements will be issued from time to time as needed.” 

Wiuiam M. DurrFus* 


* Professor of Business Organization, College of Commerce, Ohio State University. 
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Wuose Constitution — Henry A. Wallace. Reynal & 
Hitchcock, New York. $1.75 


If everyone took time to read Whose Constitution by Mr. Wallace,’ 
he would have a good idea of what at least one federal department head 
sees for America in the future, and perhaps he would be more sympa- 
thetic with the problems of the present administration. 

Mr. Wallace’s book contains a pleasing statistical comparison be- 
tween American life of the past and American life today. One con- 
clusion which he draws from such a study is that doctrines relating to 
due process and liberty have been distorted in their application to our 
modern capitalistic society. Ideas and ideals which were meant to protect 
real property and personal liberty now protect huge corporations and 
thwart personal liberty. He does not believe the founding fathers would 
have tolerated such a situation. At least we can agree with him when 
he says they did not foresee the situation. 

The author covers a large variety of problems in this brief book. 
He undertakes to point out the essential difficulties of everything from 
world trade to the newspaper situation in the United States. These prob- 
lems are presented in a very matter of fact way but in a very under- 
standing manner. His presentation of the agricultural program includ- 
ing the necessity of soil erosion prevention, is especially forceful. 

The solution for the distressing economic inequality which the 
author’s figures portray is seen by Mr. Wallace in the attitude of the 
founding fathers. Their viewpoint was national. Our viewpoint must 
be the same if we are to preserve and maintain personal liberty and 
freedom of opportunity. Planning on a national basis has been delayed 
by the failure of the Supreme Court to recognize that today agriculture 
and industry are national and not local problems. 

Mr. Wallace demonstrates that while he is a practical man of 
affairs, he is also a social idealist. He does not wish to do away with 
capitalism, although he predicts the doom of such an economic order 
unless it mends its ways. The author’s solution is in a national unity 
revolving around a concept of general welfare grounded on an economic 
as well as political democracy. He tells of a federal council made up of 
the now warring groups of capital, labor, agriculture, and consumer. 
Behind such a council and spread throughout the land would be com- 
munity co-operatives. Only through co-operative philosophy may indi- 
vidual initiative and the social well-being of a whole race be successfully 
combined. Herein a dream of a people’s constitution may be fulfilled. 


‘ Secretary of Agriculture. 
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The author believes this all could be done without a constitutional 
amendment, since the founding fathers knew their instrument would 
have to be adopted to unforeseen problems. They granted sufficient 
powers in order that problems unknown to them, such as those facing 
us today, could be solved. But Mr. Wallace believes the change will 
come even if it takes a constitutional amendment or even more than 
that difficult but peaceful means of change. 

The book is written in vigorous, journalistic style. Most of the 
material is not new but its combination with the author’s philosophy is 


unique. It is an interesting book. Justin H. FotkertH 


NewspaPER Laws or Ou10 — James E. Pollard and Ed. M. 
Martin. Ohio State University Press 

This new book contains a complete compilation of all the constitu- 
tional provisions and laws of Ohio having any relation to newspapers. 
It belies the layman belief that the law only affects the newspapers in 
regard to libel and postal regulations. It is hard for one to realize the 
number of Ohio statutes affecting newspapers; they number in all 
approximately four hundred. These may be divided into the following 
four groups: (1) those which have to do with advertising; (2) those 
which relate to publishing generally; (3) those regarding libel; (4) 
those pertaining to legal notices. 

The authors explain that the compilation was made for two reasons. 
It is meant first of all to serve as a convenient handbook for publishers, 
newspaper workers, public officials, and others concerned. 

Secondly, it is designed to serve as a possible basis for an eventual 
recodification of these laws as a means of making them more adequate 
and effective. 

The volume is divided into twenty-seven chapters under such topics 
as County, Private Corporations, Taxation, and Drainage. The provi- 
sions of the Statute are stated and then any pertinent decisions are cited. 
The book is supplemented by opinions of the Ohio Attorney-General, a 
complete digest of Ohio Statutes controlling legal advertising, and an 
appendix containing the general rules for legal advertising. A complete 
index facilitates the use of the book for reference work. 

The authors point out that there are many Ohio laws which have 
outlived their usefulness and on the other hand that there are several 
important situations for which no provision has been made. 

This book should be of interest not only to newspaper men but to 


the legal profession generally. Car- R. Buttock 
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Certificate of acknowledgment of 
lease 
ID ta, uddadaedraucw bares 


LEASES 
Defectively executed, effect in equity 
LEGISLATION 


Advisory boards. . 
Anti heart balm. 
Auto guest statutes. . 


Lecat Arp CLInics 


Educational value ... 


LIBEL AND SLANDER 
Oral statements as libel........ 


MortTGAGES 
Acceptance of grantees “assumption” 
and reconveyance as rescission... 
Release of equity of redemption 
Right of mortgagee to recover for 
damage to mortgaged premises in 


Ohio 


NEGLIGENCE 


Duty of school bus driver......... 
Liability of insurer for wilful mis- 


conduct ..... je ista, eae eaee ee 
Liability for act of independent 

ee ee eo. 
Wilful misconduct contracted. . 


PARTNERSHIP 
Marshaling depositor vs. individual 
creditor 


PERSONAL PROPERTY 
Rights of finder. . 


PLEADING 
Damage to person and property; 
concept of cause of action 
Election of remedies.......... 


PRIVILEGE 
Doctor and patient, waiver........ 
Lawyer and client. 


REMEDIES 
Biection of ......... 


SEARCH AND SEIZUURE 
Illegally obtained evidence 
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365 
237 
358 


86 


242 


89 
338 
356 


161 


374 
98 


101 
98 


245 


104 


378 
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79 
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STATUTE OF Fraups Torts 
Oral lease Damage to person and property by 
Parol release of equity of redemp- single act 
Interference with expectancies under 
Svareve nd Luarrarious ' Negligence, duty of school bus 
Equitable relief to one convicted by driver 
perjury ; * Proximate cause 
Status of rider under auto guest 
statutes 


STATUTES 
“Dead Man” statute in Ohio 
Election of remedies (G.C. 11363) 380 Triat By Jury 
Status of rider under auto guest laws 356 Restrictions on 


Veto power in Ohio 
Trusts 
STRIKES 


Status of, for closed shop 358 


Constructive 


Veto Power 


Supaeme Covat Legal aspects in Ohio 

New glasses for old eyes 145 

Wits 
Interference with expectancies 
Republication in Ohio 
Testamentary capacity 

SuRVIVORSHIP Undue influence 
Incident of, in Ohio 
Murderer’s right as to 


SURETYSHIP 


Acceptance of grantee of mortgagor 
and reconneyance as rescission... 


WITNESSES 


Admissibility of prior arrest, etc., to 
TAXATION impeach credibility 
Misconception of Profits Tax “Dead Man” statute 





